
- 1 - 
 

Town of Hilton Head Island 
  Board of Zoning Appeals Meeting    

Monday, September 23, at 2:30p.m   
Benjamin M. Racusin Council Chambers                

REVISED AGENDA      
 

 
 1.  Call to Order 

 
 2.  Roll Call 

 
 3.   Freedom of Information Act Compliance 

Public notification of the Board of Zoning Appeals meeting has been published, posted and mailed 
in compliance with the Freedom of Information Act and the requirements of the Town of Hilton 
Head Island Land Management Ordinance. 

 
4.   Wireless Telephone Usage 

 Please turn off all wireless telephones so as not to interrupt the meeting. 
 
6.   Chairman’s Welcome and Introduction to Board Procedures 

 
  7.   Approval of Agenda  

 
8.        Approval of Minutes – July 22, 2013  

                                                
9.        Unfinished Business                                   

 None 
 

 10.       New Business 
APL130004:  Request for Appeal from Bonnie and Steve Fisher.  The appellant is appealing the 
Town’s decision (made on July 16, 2013) that the materials covering the windows at 123 Mathews 
Drive are considered to be signs.   Presented by: Teri Lewis 

 
SER130002:  Paige Grisette is requesting special exception approval from Land Management 
Ordinance Section 16-4-1204, Use Table, to allow a kennel and boarding in the Commercial Center 
(CC) Zoning District. The property is located at 77 Arrow Road and is further identified as parcel 
842 on Beaufort County Tax Map 14. Presented by: Nicole Dixon 

 
VAR130007:  Roger Freedman is requesting a variance from Land Management Ordinance Sections 
16-5-704, Minimum Required Setback Area, 16-5-806, Required Buffers, and 16-5-809, Permitted 
Activity in Other Buffer Areas, to allow an aerial ropes course to be located in the adjacent use 
setback and buffer. The property is called Zip Line Hilton Head, located at 33 Broad Creek Marina 
Way and is further identified as parcel 379 on Beaufort County Tax Map 11. Presented by: Nicole 
Dixon 
 
Motion to dismiss appeal filed by Curtis L. Coltrane on behalf of Alethea W. Jackson and David 
Jackson  
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11.       Board Business 
                        
12.  Staff Report 
  a)  Waiver Report:   Presented by Nicole Dixon        

    
13.      Adjournment 
 
 
 

Please note that a quorum of Town Council may result if four or more Town 
Council members attend this meeting. 
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  TOWN OF HILTON HEAD ISLAND 

Board of Zoning Appeals 
        Minutes of the Monday, July 22, 2013 Meeting    

                                      2:30p.m. - Benjamin M. Racusin Council Chambers                DRAFT   
 
 
 

Board Members Present:         Chairman Peter Kristian, Vice Chairman Glenn Stanford,                      
Irv Campbell, David Fingerhut, Michael Lawrence, P. Jeffrey North  
   

Board Members Absent: Stephen Murphy        
          
Council Members Present: Mayor Drew A. Laughlin, Bill Harkins, George Williams and                          

John McCann       
 
Town Staff Present:  Nicole Dixon, Senior Planner & Board Coordinator  
    Brian Hulbert, Board Attorney  
    Charles Cousins, Director of Community Development 

Kathleen Carlin, Secretary  
 
 
1.  Call to Order 
            Chairman Kristian called the meeting to order at 2:30p.m.  
  
2.   Roll Call   
 
3.  Freedom of Information Act Compliance 
  Public notification of this meeting has been published, posted, and mailed in compliance  
  with the Freedom of Information Act and Town of Hilton Head Island requirements. 

      4. Swearing in of Continuing and New Board Members – Mr. Peter Kristian, Mr. David 
Fingerhut and Mr. P. Jeffrey North  

 Mayor Drew Laughlin performed the swearing in ceremony for continuing Board member, 
Mr. Peter Kristian, and new Board members, Mr. David Fingerhut and Mr. P. Jeffrey North. 
Mayor Laughlin expressed his appreciation to Mr. Kristian, Mr. Fingerhut, and Mr. North 
for their service to the Board of Zoning Appeals and to the community. 

 
5. Introduction to Board Procedures  

Chairman Kristian stated that the Board’s meeting procedures will be reviewed following 
the approval of the agenda and the draft minutes of the June 24, 2013 meeting.     
 

6. Approval of the Agenda  
Vice Chairman Stanford made a motion to approve the agenda as revised.  Mr. Lawrence   
seconded the motion and the motion passed with a vote of 6-0-0.   
   

   7.      Approval of the Minutes  
Vice Chairman Stanford made a motion to approve the minutes of the June 24, 2013 
meeting as presented.  Mr. Lawrence seconded the motion and the motion passed with a 
vote of 4-0-2.       
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 8. Unfinished Business                 

None                                          
 

9.        Executive Session to discuss legal matters                                                                                         
           Chairman Kristian requested that a motion be made for the Board to go into an Executive 

Session.  The purpose of the Executive Session is to discuss legal issues associated with the 
Motion to Dismiss submitted by Sea Pines, LLC, and to receive legal advice from Brian 
Hulbert, Board Attorney.    

 
           Vice Chairman Stanford made a motion that the Board should go into an Executive 

Session to discuss legal issues associated with the Motion to Dismiss the Appeal and to 
receive legal advice from Brian Hulbert, Board Attorney.  Mr. Lawrence seconded the 
motion and the motion passed with a vote of 6-0-0.   

 
           The Board called a recess and went into Executive Session at 2:40p.m.  The Executive 

Session ended at 3:10p.m.  Chairman Kristian requested that a motion be made to 
reconvene the meeting at 3:10p.m.  

 
       Vice Chairman Stanford made a motion for the Board to reconvene their meeting at 

3:10p.m.  Mr. Lawrence seconded the motion and the motion passed with a vote of 6-0-0.  
Chairman Kristian reported to those in attendance that the Board received legal advice in 
the Executive Session from Brian Hulbert, Board Attorney and no decisions were made. 

 
10.      New Business 
           a)  Motion to dismiss appeal of Sea Pines Resort, LLC 

        Chairman Kristian stated that the Board will break this New Business issue down into 
several parts.  The first issue to be considered is whether there is an objection to hearing the 
motion before the Board today.  Chairman Kristian recognized the presence of Mrs. Susan 
Ehmke, the appellant, and requested that she present statements to the Board.   

 
         Mrs. Susan Ehmke prefaced her statements by requesting that Board member, Mr. Michael 

Lawrence, recuse himself from the discussion.  Mrs. Ehmke stated that she believes that 
Mr. Lawrence has a professional conflict of interest due to his professional association with 
Sea Pines Resort, LLC.   

 
         Chairman Kristian asked Mr. Lawrence if he felt that he should recuse himself from the 

discussion.  Mr. Lawrence stated that he believes he has no conflict of interest in this 
matter.  Mr. Lawrence stated that he has discussed his association with Sea Pines Resort 
with his own legal counsel and with staff.  Mr. Lawrence stated that he believes that he has 
no professional conflict of interest in deciding this matter.    

 
        Chairman Kristian then requested that Mrs. Ehmke state her reasons for believing that the 

Board should not hear the Motion to Dismiss Appeal of Sea Pines Resort, LLC, 
determination.  Mrs. Ehmke stated that there is no provision in the South Carolina Code or 
in the Land Management Ordinance (LMO) that permits the Board of Zoning Appeals to 
hear a motion to dismiss.  Mrs. Ehmke stated that the LMO does not provide for the 
submission of any motion to the Board of Zoning Appeals. The Board is without the 
authority required to hear the Motion to Dismiss filed by Sea Pines Resort, LLC.  Mrs. 
Ehmke further stated that questions regarding the appellant’s standing should be addressed 
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by the Board at the August 26, 2013 meeting as originally scheduled.   Mrs. Ehmke stated 
that the appellant has followed all of the required rules and regulations set forth by the 
LMO in the filing of the application for appeal.  

 
Chairman Kristian thanked Mrs. Ehmke for her comments and requested that statements be 
made by a representative of Sea Pines Resort, LLC.   

  
        Andy Gowder, Esquire, legal representative for Sea Pines Resort, LLC, presented 

statements on behalf of his client.  Mr. Gowder stated that fundamentally the Board of 
Zoning Appeals can and should make a determination whether it has jurisdiction on any 
appeal.  If the Board of Zoning Appeals can on its own decide to dismiss an appeal, surely 
it can also hear a motion to do so.  Mr. Gowder stated that the merits of this case may not 
be well founded.  Mr. Gowder stated that it is within the Board’s jurisdiction to determine 
their own jurisdiction and to determine whether or not the appellant has any standing at all 
to raise an appeal.   

          
            After hearing both sides of this issue and receiving comments from the Board, Chairman 

Kristian requested that a motion be made on whether to proceed today on the Motion to 
Dismiss the Appeal.       

 
Vice Chairman Stanford made a motion that the Board of Zoning Appeals should proceed 
today on hearing the Motion to Dismiss the Appeal.  The Board of Zoning Appeals has the 
power and the authority to hear a Motion to Dismiss as this is an inherent power of the 
Board of Zoning Appeals.  Mr. North seconded the motion and the motion passed with a 
vote of 6-0-0.  Chairman Kristian stated that the Board will hear the Motion to Dismiss the 
Appeal.  
 
Chairman Kristian then stated that the next item to be discussed by the Board is the 
untimely receipt of documents from the appellant. The Board received a number of 
documents today that, according to the Rules of Procedure, are out of order due to their late 
submission. Chairman Kristian stated that the Board will review the documents provided 
today from Mrs. Ehmke without giving any veracity to their contents.   
 
Chairman Kristian stated that the Board will now consider the issue of standing.  Chairman 
Kristian requested that Mrs. Ehmke present statements to the Board regarding who the 
applicant is on the appeal.    
 
Mrs. Ehmke stated that her name appears on the application for appeal; however, there are 
actually a total of 26 applicants involved in the appeal.  Mrs. Ehmke stated that the 
application for appeal was filed under the direction of staff with Mrs. Ehmke shown as 
agent for other applicants. The Board and Mrs. Ehmke discussed her appointment as agent.   
 
Vice Chairman Stanford stated that the documents showing that Mrs. Ehmke was appointed 
as agent for other property owners were received by the Board after the date the application  
was filed.  Mrs. Ehmke stated that this statement is incorrect and does not apply to all of 
the other property owners involved in this case.   
  
Following this discussion, Chairman Kristian requested statements from the staff and none 
were received.  Chairman Kristian then invited a response to Mrs. Ehmke’s statements 
from Mr. Gowder, legal representative for Sea Pines Resort, LLC.  
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Mr. Gowder stated that there is only one appellant for this application and that is Mrs. 
Susan Ehmke.  There is no provision in the ordinances for filing an appeal by an agent.  
The agent provision comes from a different section of the LMO and does not apply in this 
case. There is no agent involved in the process and no one else has signed a notice of 
appeal.  Mr. Gowder stated that under the statute there is nothing indicating that Mrs. 
Ehmke has been appointed as agent for other property owners in this case.    
 

Mrs. Ehmke stated her objection to Mr. Gowder’s statements regarding the appointment of 
agent.  It is incorrect to state that there is no provision for multiple appellants under one 
appeal. Mrs. Ehmke stated that there is no provision for hearing this motion in the BZA 
section of the LMO.  Mrs. Ehmke stated that she followed the staff’s advice for filing the 
application for appeal showing her as agent.       
 

           Mr. Gowder presented legal statements regarding the staff’s involvement in this issue. If an 
ordinance or rule is clear on its face, and a Town official makes an error in its 
interpretation, the person who received the information is not entitled to rely on it.  Mr. 
Gowder presented legal comments with regard to Standing Laws. 

 
Mr. North presented legal statements regarding the Board’s Rules of Procedure, Section 
VII, Filing of Legal Fees and Notice.  Vice Chairman Kristian stated that the Board is 
trying to determine whether there is some type of written authority that Mrs. Ehmke is 
relying on in this matter. The question before the Board is whether Mrs. Ehmke is the sole 
appellant, or is this situation broader than that.  Following a brief discussion, Chairman 
Kristian requested that a motion on this issue be made. 

 
Vice Chairman Stanford made a motion to deny the appeal by the persons listed other than 
Mrs. Susan Ehmke.  The motion is made on the grounds that only Mrs. Ehmke signed the 
application for appeal. There was no written authority on her behalf at the time it was filed 
to support any agency or representation of those other purported appellants. Mr. Fingerhut 
seconded the motion and the motion passed with a vote of 6-0-0. 

 
Chairman Kristian stated that the Board will now consider the actual motion that is before 
them.  The Board will now hear from both sides of this issue.  There will be no public 
comment as this is a consideration of a motion by the Board.  Chairman Kristian invited 
Mr. Gowder to present statements in support of his position on this issue. 

 
Mr. Gowder stated that Mrs. Ehmke has failed to demonstrate in her application that she 
has standing based on either statutory or constitutional standing.  Mrs. Ehmke states that 
she is not relaying on constitutional standing - only on statutory standing.  Mr. Gowder 
stated that, in accordance with the LMO, the only people who can appeal are the people 
living within 350-feet or outside of 350-feet who are affected by the action.  Mrs. Ehmke 
does not live within 350-feet of the site.  In fact, Mrs. Ehmke lives several miles from the 
site, so the question becomes, is Mrs. Ehmke affected to the point that she can bring an 
appeal before the Board of Zoning Appeals.  Mr. Gowder presented statements regarding 
case law of South Carolina with regard to the specificity of the level of harm that has to be 
applied to someone in order to be able to claim standing.   Mr. Gowder stated that Mrs. 
Ehmke has not met this standing.   
 
Mrs. Ehmke has claimed that the she is harmed by a reduction in the number of available 
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parking spaces at the Sea Pines Resort.  Mrs. Ehmke’s standing is not sufficient to raise an 
appeal because Mrs. Ehmke is not harmed any more or any less than any other resident of 
Sea Pines by the reduction in parking spaces at the Sea Pines Resort.   
 
The covenants state that the requirement is 50 parking spaces and the total parking 
available parking spaces is 158 (three times the requirement).  Mr. Gowder stated that Mrs. 
Ehmke does not agree with the decision made by staff, which is her right.  However, there 
is no constitutional or jurisdictional standard sufficient to support this appeal.  
 
The Board discussed the appellant’s position on this issue. The Board discussed statutory 
standing and constitutional standing.  Does Mrs. Ehmke have a particularized injury that 
she can only address by appealing this matter, or is it an objective that she has that may be 
shared by others more generally. The Board and Mr. Gowder discussed a similar legal case 
in Sea Pines that was decided previously.  Following this discussion, Chairman Kristian 
invited Mrs. Ehmke to present additional comments.  

 
Mrs. Ehmke presented statements regarding the issue of constitutional standing.  Mrs. 
Ehmke stated that her position is jurisdictional rather than constitutional.  The Planning 
Commission made the determination that the use of the Sea Pines Resort building will be 
changed to an active park. Mrs. Ehmke stated that she is adversely affected by her 
residence being located two or three miles from the site.  Mrs. Ehmke stated that her 
standing is based on the statute and not on constitution.  Mrs. Ehmke stated that she would 
have to drive to the beach club and compete for a more limited number of parking spaces 
under this determination than if the Sea Pines Resort were a commercial enterprise.   
 
Mrs. Ehmke stated that she is injured by the need to compete for fewer available parking 
spots.  Mrs. Ehmke stated that her argument is with the statute (LMO) rather than with 
staff’s decision on this issue.  Mrs. Ehmke stated that the staff’s determination was 
incorrectly made.  

 
The Board discussed the location of Mrs. Ehmke’s property in relationship to other 
properties in Sea Pines. Mr. Gowder stated that Mrs. Ehmke’s perceived injury in this 
matter is not sufficient to constitute a basis for standing.  
 
Mrs. Ehmke presented additional statements in opposition to the LMO.  The issue is not 
that she doesn’t like the decision made by staff; the determination is against the LMO.  As 
a result of that determination, Mrs. Ehmke has become an aggrieved person due to the 
reduction in available parking spaces.  Following final comments, Chairman Kristian stated 
that the input portion of the meeting is closed.   
 
Chairman Kristian invited discussion by the Board members regarding the issue of 
dismissing the appeal based on the lack of standing.  
 
Vice Chairman Stanford stated that he does not see where there has been proof of specific 
harm beyond the general interest of those who are entitled access to the Beach Club.   
 
Mr. North presented statements regarding the threshold level of Mrs. Ehmke’s standing.  
Mr. North stated that looking at the LMO, looking at the words ‘aggrieved affected by a 
decision’, Mrs. Ehmke clearly has standing.  If she can ultimately win her application for 
appeal a month from now is another matter altogether.  However, from a threshold 
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standpoint, of whether she has standing to bring this claim, she has satisfied that.   
 
Mr. Fingerhut stated his agreement with the statements presented by Mr. North.  Mr. 
Fingerhut stated that the Land Management Ordinance sets forth a very low threshold for 
an aggrieved party.  Mr. Fingerhut presented comments with regard to similar legal cases 
provided to the Board.  Mr. Fingerhut also presented statements as to the distinction 
between constitutional standing and statutory standing.  The LMO’s use of the word ‘may’ 
presents a very low threshold.   Following final comments by the Board, Chairman Kristian 
requested that a motion be made. 
 
Mr. North made a motion that the Board should deny the Motion to Dismiss. Mr. 
Fingerhut seconded the motion.  Prior to a vote being taken on the motion, Brian Hulbert, 
Board Attorney, requested that Mr. North clarify his motion by including additional 
information.  Mr. North restated his motion as follows:  The Board should deny the Motion 
to Dismiss specifically as to Mrs. Susan Ehmke’s appeal to this Board.  Mr. Fingerhut 
seconded the restated motion.  The motion failed with a vote of 3-2-1, Mr. Lawrence 
stated that he abstained from the motion.  Based on the failure of this motion, Chairman 
Kristian requested that a second motion be made. 
 
Vice Chairman Stanford made a motion that the Board should grant the Motion to Dismiss 
the Appeal based on the fact that Mrs. Ehmke has failed to state any specific harm beyond 
that of the general population permitted to use the Sea Pines Beach Club.  Mr. Campbell 
seconded the motion and the motion passed with a vote of 4-2-0.  Mr. North and Mr. 
Fingerhut were opposed to the motion.   
 
Chairman Kristian stated that this concludes the matter and the Application for Appeal will 
not appear on the August 26, 2013 agenda.   
 

11.     Board Business                                                                                                                                   
None 

 
12.     Staff Report 

 a)   Waiver Report - Ms. Nicole Dixon presented the Waiver Report on behalf of staff. 
                                  
        b)   Board Training – The staff’s training on Wetlands Preservation is canceled due to 

today’s lengthy business meeting.  The training will be rescheduled.  
 
      13.     Adjournment  

     The meeting was adjourned at 3:50p.m. 
 
 
   Submitted By:                      Approved By: 
 
 

         __________________   ________________ 
      Kathleen Carlin               Peter Kristian 
      Secretary                                     Chairman 



 

Town Government Center     ♦     One Town Center Court     ♦     Building C 
Hilton Head Island     ♦     South Carolina     ♦     29928 

843-341-4757     ♦     (FAX) 843-842-8908 

TOWN OF HILTON HEAD ISLAND 
Community Development Department 

 
 

 
 
TO: Board of Zoning Appeals 
VIA: Nicole Dixon, Senior Planner and Board Coordinator 
FROM: Teri Lewis, LMO Official 
DATE July 26, 2013 
SUBJECT: Appeal 130004 

 
 
Staff has received an appeal from Bonnie and Steve Fisher regarding the July 16, 2013 letter stating 
that the materials covering the windows at 123 Mathews Drive are considered to be window signs.   
The appellants is appealing the Town’s decision that these materials are considered to be signs and 
are asking that the Board reverse the decision of the Land Management Ordinance (LMO) Official 
and find that the materials are not signs and therefore can remain. 
  
Per the Code of Laws of South Carolina, specifically 6-29-800.B, upon receipt of an appeal staff is 
required to immediately transmit to the board all the papers constituting the record upon which the 
action appealed from was taken.  The record as attached consists of the following documents:  
Appeal Application, Appellants Narrative, Correspondence between Town staff and Bonnie Fisher, 
Correspondence from the Floors to Go Director of Marketing, Before and After photographs, 
Photographs of another flooring store, Photographs of other nearby storefronts and Sign 
Determination from Teri B. Lewis.  Please note that all photographs were submitted by the 
appellant 
 
Staff reserves the right to submit additional documents. 
 
If you have any questions, please contact Teri Lewis at 341-4698 or teril@hiltonheadislandsc.gov. 
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TOWN  OF  HILTON  HEAD  ISLAND 

One Town Center Court, Hilton Head Island, S.C. 29928 
(843) 341-4600        Fax  (843) 842-7728 

www.hiltonheadislandsc.gov 
 

 

 

Drew A. Laughlin 
Mayor 
 
Kenneth S. Heitzke 
Mayor ProTem 
 
 
       ________ 
Council Members 
 
Wm. Lee Edwards 
Willie (Bill) Ferguson 
William D. Harkins 
Kimberly W. Likins 
George W. Williams, Jr. 
 
 
       ________  
Stephen G. Riley 
Town Manager 
 

Sent via e-mail 
 
July 16, 2013 
 
Ms. Bonnie Fisher 
Floors to Go 
123 Mathews Drive 
Hilton Head Island, SC 29925 
 
Dear Ms. Fisher: 
 
This letter serves as a formal determination that the materials covering your 
windows at 123Mathews Drive are considered to be window signs.  The 
Town’s Land Management Ordinance (LMO) defines a sign as:  in the 
reasonable opinion of the Administrator, any object, whether or not it contains 
any copy, graphics, illumination, or color that is used for the purpose of 
bringing the subject thereof to the attention of others or which is used to 
communicate an idea or information of any kind to the public.   Staff has 
determined that the materials covering your windows, since they illustrate 
supplies that are sold in your establishment, meet the LMO definition of sign. 
 
Should you wish to appeal this determination to the Board of Zoning Appeals 
(BZA), please file an appeal application within 14 calendar days of receipt of 
this decision. 
 
Sincerely,  

 
Teri B. Lewis 
LMO Official 
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TOWN OF HILTON HEAD ISLAND 

COMMUNITY DEVELOPMENT DEPARTMENT 
 

One Town Center Court Hilton Head Island, SC   29928 843-341-4757 FAX 843-842-8908 
 
 

STAFF REPORT 
SPECIAL EXCEPTION 

  
 

Case # Name of Development Public Hearing Date 
SER130002 Red Rover Inn September 23, 2013 

 
Parcel Data Owner Applicant 

Parcel Name: 77 Arrow Road 
Tax Map ID: Map 14, Parcel 842 
Address: 77 Arrow Road 
Zoning District: CC 
Overlay District: COR 

Carolina Child Care Property, 
LLC 

1801 Highway 72 By-Pass N E 
Greenwood SC  29649 

 

Paige Grisette 
1 New Orleans Road 

Suite F 
Hilton Head Island SC 

29928 
 
Application Summary 
Paige Grisette is requesting a special exception to operate a kennel and boarding facility in the 
Commercial Center (CC) Zoning District, which requires special exception approval per Land 
Management Ordinance (LMO) Section 16-4-1204, Use Table. 
 
Background 
The subject parcel is located at 77 Arrow Road in the CC Zoning District. As shown on the 
Vicinity Aerial Photo (Attachment A), the subject parcel is bound by:  an undeveloped lot on 
the northwest; Arrow Road on the southwest; a power line easement on the northeast; and 
Precision Auto on the southeast. 
 
The subject parcel was developed in 1983 and contains a 7,668 square foot building with 
associated parking. The property was previously used as a children’s day care facility. A 
fenced-in area behind the building was used as a playground. 
 
In August, the applicant asked staff about the requirements for operation of a kennel and 
boarding facility in an existing, unoccupied building at 77 Arrow Road. Staff informed the 
applicant that these uses would require a special exception. 
 
Applicant’s Grounds for Special Exception, Summary of Facts and Conclusion 
Grounds for Special Exception 
The applicant is requesting special exception approval to operate a kennel and boarding 
facility in the Commercial Center (CC) Zoning District per the requirement of LMO 16-4-
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1204, Use Table. The applicant states in the narrative that the business will operate in the 
existing building and that no site changes will be required to accommodate the uses. The 
applicant states the proposed uses will be compatible with surrounding uses because the 
subject parcel is located between an undeveloped parcel and an auto repair shop and because 
the utility easement separates the back of the property from Wexford Plantation. The 
applicant states the proposed uses will not be a nuisance to neighboring properties because 
the negative effects of the uses will be minimized by keeping the dogs indoors at most times 
and by bagging and disposing of all waste. 
 
Summary of Facts 

1. The applicant seeks a special exception as set forth in LMO 16-3-1801. 
2. The applicant is proposing to operate a kennel and boarding facility in the 

Commercial Center (CC) Zoning District. 
 
Conclusion 

1. The applicant may seek a special exception from the requested LMO Section as set 
forth in LMO 16-3-1801. 

 
Staff Summary of Facts and Conclusions 
Summary of Facts 

1. The application was submitted as set forth in LMO 16-3-1802. 
2. Notice of the Application was published in the Island Packet on August 18, 2013 as 

set forth in LMO 16-3-110 and 16-3-111. 
3. Notice of the Application was posted and mailed as set forth in LMO 16-3-110 and 

16-3-111. 
4. The applicant submitted an affidavit stating she met the mailed notice requirements as 

set forth in LMO 16-3-11. 
5. The Board has authority to render the decision reached here under LMO 16-3-1804. 
 

Conclusions 
1. The application is in compliance with the submittal requirements established in LMO 

16-3-1802. 
2. The application and notice requirements comply with the legal requirements 

established in LMO 16-3-110 and 16-3-111. 
 
As provided in LMO 16-3-1805, Special Exception Review Criteria, the BZA shall 
approve an application for use by special exception if and only if the applicant shall 
demonstrate that the proposed use and any associated development will be 
consistent with the following criteria.   
 
Staff Summary of Facts and Conclusions 
Criteria 1: It will be in accordance with the Comprehensive Plan (LMO 16-3-1805.A). 
 
Findings of Fact: 
Goal 8.1 - Existing Land Use 

A. The goal is to have an appropriate mix of land uses to meet the needs of existing and 
future populations. 
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Goal 8.5 – Land Use Per Capita 

A. The goal is to have an appropriate mix and availability of land uses to meet the needs 
of the existing and future populations.  

 
Goal 8.6 – Build-Out 

B. The goal is to consider developing regulations and requirements to maintain the 
Island Character and meet the needs of the community as it approaches build out. 

 
Goal 8.10 – Zoning Changes 

A. Consider focusing higher intensity land uses in areas with available sewer connections.  
 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.A. 

2. This application would allow other retail sales and service uses within a commercial 
corridor brining a mixture of land uses to meet the needs of the population.  

3. This application would allow moderate intensity uses to be located where a sewer 
connection has already been established and where it would meet the needs of the 
surrounding community.  

 
Staff Summary of Facts and Conclusions 
Criteria 2: It will be consistent with the ‘character and purpose’ statement of the applicable 
district (LMO 16-3-1805.B). 
 
Findings of Fact: 

1. The purpose statement of the Commercial Center (CC) Zoning District is to “provide 
for moderate to high intensity commercial development…” 

2. The proposed uses will be moderate intensity commercial uses. 
 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.B. 

2. The proposed uses will be moderate intensity commercial uses in a district meant for 
moderate to high intensity commercial development. 

 
Staff Summary of Facts and Conclusions 
Criteria 3: It will be compatible with the existing uses adjacent to and near the property 
(LMO 16-3-1805.C). 

 
Findings of Fact: 

1. The proposed uses are a kennel and boarding facility. 
2. The existing uses adjacent to and near the subject parcel include an auto repair shop, 

a shopping center, offices, a florist and two vacation rental laundry and service 
facilities. 
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Conclusions: 
1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-

1805.C. 
2. The proposed business will involve commercial uses located in an area with a variety 

of commercial and office uses. 
 
Staff Summary of Facts and Conclusions 
Criteria 4:  It will not be hazardous, detrimental or disturbing to present surrounding land 
uses due to noise, glare, smoke, dust, odor, fumes, water pollution or general nuisance (LMO 
16-3-1805.D). 
 
Findings of Fact: 

1. The applicant stated the dogs will be kept inside the building except to occasionally 
use the fenced area behind the building. 

2. The applicant stated all waste will be bagged and thrown away. 
 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.D. 

2. The applicant will make reasonable efforts to limit any nuisance caused by these uses 
to neighboring properties. 

 
Staff Summary of Facts and Conclusions 
Criteria 5:  It will not otherwise adversely affect the development of the general 
neighborhood or of the district in which the use is proposed (LMO 16-3-1805.E). 
 
Findings of Fact: 

1. The applicant does not propose any changes to the building or site. 
2. The applicant stated the dogs will be kept inside the building except to occasionally 

use the fenced area behind the building. 
 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.E. 

2. The addition of this business should have a minimal effect on the neighborhood since 
the site will not be changed and the dogs will spend most of their time indoors. 

 
Staff Summary of Facts and Conclusions 
Criteria 6:  It will be consistent with existing and planned pedestrian and vehicular circulation 
adjacent to and near the property (LMO 16-3-1805.F). 
 
Findings of Fact: 

1. The site is developed with two curb cuts on Arrow Road, a drive aisle through the site 
and a pedestrian pathway behind the site. 

2. The applicant proposes no changes to the site. 
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Conclusions: 
1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-

1805.F. 
2. The property will remain consistent with the existing and planned pedestrian and 

vehicular circulation in the area. 
 
Staff Summary of Facts and Conclusions 
Criteria 7:  It will have adequate water and sewer supply, storm water facilities, waste disposal 
and other public services (LMO 16-3-1805.G). 
 
Findings of Fact: 

1. The site is developed with storm water facilities. 
2. The building already has adequate water and sewer supplies.  
3. The applicant will hire a company to provide waste disposal services. 

 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.G. 

2. The applicant will contract waste disposal services to supplement the existing water, 
sewer and storm water facilities. 

 
Staff Summary of Facts and Conclusions 
Criteria 8:  It will be developed in a way that will preserve and incorporate any important 
natural features that are a part of the site (LMO 16-3-1805.H). 
 
Findings of Fact: 

1. The site is developed with an adjacent street setback and buffer and adjacent use 
setbacks and buffers, which contain trees and other vegetation. 

2. The applicant proposes no changes to the site. 
 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.H. 

2. The applicant will maintain the site as it has been developed, which will preserve the 
natural features on the site. 

 
Staff Summary of Facts and Conclusions 
Criteria 9:  It will conform to any specific criteria or conditions specified for that use by 
special exception in the applicable district or for the proposed use, as set forth in Chapter 4 
of this Title (LMO 16-3-1805.I). 
 
Findings of Fact: 

1. LMO 16-4-1332 states kennels and boarding facilities are permitted in the CC 
Zoning District subject to the following standards: 

a. All kennels and runs and other areas where animals are to be kept must be 
located within the building and suitably insulated to prevent noise from 
reaching neighboring properties. 
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b. There shall be no objectionable odors generated by the use detectable from 
neighboring properties. 

2. The applicant stated the dogs will be kept inside the building except to occasionally 
use the fenced area behind the building. 

3. The applicant stated all waste will be bagged and thrown away. 
 

Conclusions: 
1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-

1805.I. 
2. The applicant will ensure these criteria are met by keeping the animals inside at most 

times and by disposing of their waste promptly. 
 
Staff Summary of Facts and Conclusions 
Criteria 10:  It will not be contrary to the public health, safety and welfare, provided that a 
denial based exclusively on this language shall include explicit findings regarding the way in 
which granting the special exception would be contrary to the public health, safety and 
welfare (LMO 16-3-1805.J). 
 
Findings of Fact: 

1. The proposed kennel and boarding facility would be subject to the provisions of all 
Town ordinances. 

 
Conclusions: 

1. Staff concludes that this application meets the criteria as set forth in LMO 16-3-
1805.J. 

2. The proposed kennel and boarding facility will not be contrary to the public health, 
safety and welfare because it will be held to the same standards as other kennels and 
boarding facilities in the area. 

 
Staff Recommendation 
Staff recommends that the Board of Zoning Appeals approve the application based on the 
Findings of Facts and Conclusions of Law. 
 
BZA Determination and Motion 
The "powers" of the BZA over special exceptions are defined by the South Carolina Code, 
Section 6-29-800, and in exercising the power, the BZA may "permit uses by special 
exception subject to the terms and conditions for the uses set forth for such uses in the 
zoning ordinance…” or “may remand a matter to an administrative official, upon motion by 
a party or the board’s own motion, if the board determines the record is insufficient for 
review.”  
 
This State law is implemented by the Hilton Head Island Land Management Ordinance, 
Chapter 2, Article III and the Rules of Procedure for the BZA. A written Notice of Action is 
prepared for each decision made by the BZA based on findings of fact and conclusions of 
law. 
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only as a guide. The Town of Hilton Head Island

assumes no liability for its accuracy or state of completion.
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TOWN OF HILTON HEAD ISLAND 
COMMUNITY DEVELOPMENT DEPARTMENT 

One Town Center Court Hilton Head Island, SC   29928 843-341-4757 FAX 843-842-8908 
 

STAFF REPORT 
VARIANCE 

  
 

Case #: Public Hearing Date: 
VAR130007 September 23, 2013 

 
Parcel or Location Data: Property Owner & Applicant 

Project Name:  ZipLine Hilton Head 
Address: 33 Broad Creek Marina Way             
Parcel#:  R510 011 000 0379 0000 
Zoning:  WMU (Water Front Mixed Use)  

Roger Freedman 
Broad Creek Marina of Hilton Head LLC 

PO Box 21584 
Hilton Head Island, SC  29925 

 
Application Summary: 
 
Roger Freedman is requesting a variance from Land Management Ordinance Sections 16-5-704, Minimum 
Required Setback Area, 16-5-806, Required Buffers, and 16-5-809, Permitted Activity in Other Buffer Areas, to 
allow an aerial ropes course to be located in the adjacent use setback and buffer.  
 

 
Background: 
 
The subject parcel along with a few surrounding properties are developed as ZipLine Hilton Head. It is 
surrounded by Town-owned property, the Broad Creek Marina Boat Storage Facility, Indigo Run and the 
waters of Broad Creek.   
 
The project was developed and launched in the spring of 2012, and since has had approximately 17,000 people 
take the 2 hour zipline tour. The owner is now wishing to expand the project to include an aerial ropes course 
through the trees, which would be located in the adjacent use setback and buffer adjacent to Town-owned 
property.  
 

 
Applicant’s Grounds and Background for Variance, Summary of Facts and Conclusions of Law: 
Grounds for Variance: 
 
Roger Freedman is requesting a variance from Land Management Ordinance Sections 16-5-704, Minimum 
Required Setback Area, 16-5-806, Required Buffers, and 16-5-809, Permitted Activity in Other Buffer Areas, to 
allow an aerial ropes course in the trees to be located in the adjacent use setback and buffer. The buffer, which 
is adjacent to the Town-owned property, would need to be utilized as part of the aerial ropes course so that it is 
not compact and uncomfortable for the participants. He states that not being able to build the course in the 
buffer would diminish the quality and capacity of the course.  
 
Summary of Facts:                          
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o The applicant seeks a variance from LMO Sections 16-5-704, Minimum Required Setback Area, 16-5-
806, Required Buffers, and 16-5-809, Permitted Activity in Other Buffer Areas, to construct an aerial 
ropes course in the adjacent use setback and buffer next to Town owned property. 
  

Conclusions of Law: 
o Applicant may seek a variance from the requested LMO sections as set forth in 16-3-1901. 

 
 

Staff Summary of Facts and Conclusions of Law: 
 
Summary of Facts:   

o Application was submitted as set forth in LMO Section 16-3-1903. 
o Notice of the Application was published in the Island Packet on August 18, 2013 as set forth in LMO 

Sections 16-3-110 and 16-3-111. 
o Notice of the Application was posted and mailed as set forth in LMO Sections 16-3-110 and 16-3-111. 
o The Board has authority to render the decision reached here under LMO Section 16-3-1905. 

 
Conclusions of Law: 

o The application is in compliance with the submittal requirements established in LMO Section 16-3-
1903. 

o The application and notice requirements comply with the legal requirements established in LMO 
Sections 16-3-110 and 16-3-111. 

o The applicant submitted an affidavit stating they met the mailed notice requirements as set forth in 
LMO Section 16-3-111. 

 
 
As provided in Section 16-3-1906, Criteria for Approval of Variances, a variance may be 
granted in an individual case of unnecessary hardship if the Board determines and expresses 
in writing all of the following findings of fact.   
 

Staff Summary of Facts and Conclusions of Law: 
Criteria 1:  There are extraordinary and exceptional conditions pertaining to the particular piece of property. (LMO Section 16-3-
1906A(1)) 
 
Findings of Fact:   

o The property is currently developed with a zipline course. 
o The zipline development is approximately 8.5 acres and rectangular in size.  
o There are no wetlands located within the developable area of the property.  

 
Conclusions of Law: 

o This application does not meet this variance criteria as set forth in LMO Section 16-3-1906A(1) 
because there are no extraordinary or exceptional conditions pertaining to this property. 

o The zipline development is large in size and doesn’t contain any wetlands or other extraordinary 
features.  

 
 

Staff Summary of Facts and Conclusions of Law: 
Criteria 2:  These conditions do not generally apply to other properties in the vicinity.  (LMO Section 16-3-1906A(2)) 
 
Finding of Fact: 

o There are no extraordinary or exceptional conditions that pertain to the subject property. 
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Conclusions of Law: 

o This application does not meet this variance criteria as set forth in LMO Section 16-3-1906A(2) 
because there are no extraordinary or exceptional conditions pertaining to this property that do not 
apply to other properties in the vicinity. 

o The zipline development is large in size and doesn’t contain any wetlands or other extraordinary 
features.  

    
 

Staff Summary of Facts and Conclusions of Law: 
Criteria 3:  Because of these conditions, the application of the LMO to the particular piece of property would effectively prohibit or 
unreasonably restrict the utilization of the property.  (LMO Section 16-3-1906A(3)) 
 
Finding of Fact: 

o There are no extraordinary or exceptional conditions that pertain to the subject property. 
 
Conclusion of Law: 

o This application does not meet this variance criteria as set forth in LMO Section 16-3-1906A(3) 
because there are no extraordinary or exceptional conditions pertaining to this property that prohibit 
or restrict the utilization of the property. 
 

 
Staff Summary of Facts and Conclusions of Law: 
Criteria 4:  This hardship is not the result of the applicant’s own actions. (LMO Section 16-3-1906A(4)). 
 
Findings of Fact: 

o The property is currently developed with a zipline course.   
o The applicant is wishing to expand the development to add an aerial ropes course through the trees 

within the adjacent use setback and buffer.  
 
Conclusions of Law: 

o This application does not meet this variance criteria as set forth in LMO Section 16-3-1906A(4) 
because there is no hardship. 

o The applicant developed the land a certain way and if there is no room for expansion that is the result 
of his own actions. 

 
 

Staff Summary of Facts and Conclusions of Law: 
Criteria 5:  Granting of the variance does not substantially conflict with the Comprehensive Plan and the purposes of the LMO.  
(LMO Section 16-3-1906A(5))   
 
Findings of Fact: 
 
The LMO: 

o Section 16-5-701, Purpose and Function of Setbacks, states the function of a setback is to provide 
separation between structures and property lines and to facilitate adequate air circulation and light by 
allowing natural areas to separate developments. 

o Section 16-5-801, Purpose and Function of Buffers, states the function of buffer areas is to provide 
aesthetically acceptable visual and spatial separation between adjacent land uses. The purpose of a 
buffer is to minimize any negative effects that a land use will impose on its neighbors. 

o Section 16-5-809, Permitted Activity in Other Buffer Areas, states what activities are allowed in 
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buffers, such as driveway access and utility lines, if they cross perpendicular to the buffer. 
o The applicant has stated that no landscaping or tree removal is necessary for the aerial ropes course to 

be located through the trees in the buffer. 
 
The Comprehensive Plan: 
 
Natural Resources Element 
Implication for the Comprehensive Plan: 

o The preservation of natural resources includes thoughtful planning techniques and sustainable land-use 
practices. The Town needs to maintain healthy beaches and creeks, invest in well-planned green space, 
and protect mature tree canopies in order to enhance and support mental and physical health, 
economic vitality and a high quality of life. 

 
Goals - 3.3 Protect Quality of Life through Environmental Preservation 

D. The goal is to preserve open space (including improvement and enhancement of existing).  
F. The goal is to encourage the preservation and/or enhancement of wildlife habitat on all town 

properties.  
 
Conclusions of Law: 

o This application does meet this variance criteria as set forth in LMO Section 16-3-1906A(5) because 
the variance does not substantially conflict with the Comprehensive Plan and purposes of the LMO.  

o Because there is no proposed tree/vegetation removal in the buffer, and the applicant is just requesting 
a variance to allow this type of activity in the buffer, staff does not believe the variance request is a 
substantial conflict with the purposes of LMO. 

o Because there is no proposed tree removal, tree trimming, or vegetation removal from the buffer, the 
mature tree canopy, the open spaces areas, and the wildlife habitat are all being preserved; therefore, 
this application is not in substantial conflict with Comprehensive Plan. 

 
 
Staff Summary of Facts and Conclusions of Law: 
Criteria 6:  The authorization of the variance will not be of substantial detriment of adjacent property or the public good, and the 
character of the district will not be harmed by the granting of the variance.  (LMO Section 16-3-1906A(6)). 
 
Findings of Fact: 

o Staff has not received any opposition or comments regarding this variance request. 
o The Town has issued a letter to the applicant stating they are not opposed to the aerial ropes course in 

the buffer adjacent to Town property because the applicant stated there would be no disturbance to or 
removal of trees or understory vegetation for the proposed project. 

 
Conclusion of Law: 

o This application does meet this variance criteria as set forth in LMO Section 16-3-1906A(6) because 
the granting of this variance will not be a detriment to the adjacent property and the public good.  

  
 
Staff Recommendation: 
Staff recommends that the Board of Zoning Appeals disapprove the application based on those 
Findings of Facts and Conclusions of Law as stated in the LMO Official Determination and this staff 
report.  

 
BZA Determination and Motion: 
The "powers" of the BZA over variances are defined by the South Carolina Code, Section 6-29-800, and in 
exercising the power, the BZA may grant a variance "in an individual case of unnecessary hardship if the board 
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makes and explains in writing …” their decisions based on certain findings or “may remand a matter to an 
administrative official, upon motion by a party or the board’s own motion, if the board determines the record 
is insufficient for review.”  
 
This State law is implemented by the Hilton Head Island Land Management Ordinance, Chapter 2, Article III 
and the Rules of Procedure for the BZA.  A written Notice of Action is prepared for each decision made by 
the BZA based on findings of fact and conclusions of law. 

 
 
PREPARED BY: 
 
ND 

  
 
September 3, 2013 

Nicole Dixon, CFM 
Senior Planner & BZA Coordinator 

 DATE 

 
 
ATTACHMENTS: 
A) Vicinity Map 
B) Applicant’s Narrative 
C) Site Plan 
D) Pictures of Sample Ropes Course 
E) Letter from Town of Hilton Head 
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TOWN OF HILTON HEAD ISLAND 
One Town Center Court, Hilton Head Island, SC 29928 

(843) 341-4600    Fax (843) 842-7228 
http://www.hiltonheadislandsc.gov 

 
 
VIA E-MAIL 
 
September 3, 2013 
 
 
Mr. Roger Freedman 
Broad Creek Marina of Hilton Head LLC 
PO Box 21584 
Hilton Head Island, SC  29925 
 
RE:  VAR130007 – 33 Broad Creek Marina Way 
 
Dear Mr. Freedman: 
 
This letter confirms that the Town of Hilton Head Island, as the affected adjacent property 
owner, does not object to the location of an aerial ropes course in the adjacent use setback 
and buffer.  The Town’s lack of objection is based on information provided by you that 
states that there will be no disturbance to or removal of trees or understory vegetation as 
part of the proposed aerial ropes course project.   
 
Sincerely, 
 
Charles F. Cousins 
Director of Community Development 
 

ATTACHMENT E
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Hilton Head Island     ♦     South Carolina     ♦     29928 
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TOWN OF HILTON HEAD ISLAND 
Community Development Department 

 
 
 
 
 
 

 
TO: Board of Zoning Appeals 
FROM: Nicole Dixon, CFM, Senior Planner 
DATE August 30, 2013 
SUBJECT: Administrative Waivers 
 
The Board of Zoning Appeals (BZA) requested that staff keep them informed of administrative 
waivers that are granted by staff based on the provisions in Section 16-7-106 of the Land 
Management Ordinance (LMO). This memo will be distributed every month at the regular BZA 
meetings and will be discussed under staff reports on the agenda. Even if there have been no 
waivers for the month, a memo will be included in the packet to inform the BZA members of 
that. 
 
The following language is contained in Section 16-7-106 Waiver by Administrator which gives 
the Administrator the power to grant waivers for existing nonconforming structures and site 
features. 
 
“The Administrator may waive any provision of Article III or IV dealing with nonconforming 
structures and site features, respectively, upon a determination that: 
 
A.    The proposed expansion, enlargement or extension does not encroach further into any 

required buffers or setbacks or increase the impervious area; and  
B. The proposed expansion, enlargement, or extension does not occupy a greater footprint 

than the existing nonconforming site feature or structure; and 
C. The proposed expansion, enlargement, or extension does not result in an increase in density 

greater than allowed per Sec. 16-4-1501, or the existing density, whichever is greater; and 
D.  The applicant agrees to eliminate nonconformities or provide site enhancements that the 

Administrator determines are feasible in scope and brings the site into substantial 
conformance with the provisions of this Title (e.g. meeting buffer, impervious area and 
open space requirements); and 

E.  The proposed expansion, enlargement or extension would not have a significant adverse 
impact on surrounding properties or the public health, safety and welfare; and 

F.  If an applicant requests to relocate a nonconforming structure on the same site, they must 
bring the structure into conformance to the extent deemed practicable by the 
Administrator.” 

 
The attached is a summary of the administrative waivers that have been granted by staff since the 
July Board of Zoning Appeals meeting. 
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Administrative Waivers 
 
August - 2013 
 
1. A project at 2 Lagoon Road (Kangaroo):  the applicant requested to place a dumpster in an 

existing parking space which is currently non-conforming due to the fact that it is within the 
adjacent use setback and buffer.  A waiver was granted because the applicant is proposing to 
make improvements that will bring the site more into compliance with the LMO.  

 
2. A project at 85 Pope Avenue (Kangaroo):  the applicant requested to make improvements to 

the property and existing parking lot, which is considered a nonconforming site feature, as 
part of the redevelopment project.  A waiver was granted because the applicant is proposing 
to make improvements that will bring the site more into compliance with the LMO.  
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