Town of Hilton Head Island

Board of Zoning Appeals Meeting

Monday, February 22, 2021 – 2:30 p.m.

AGENDA

In accordance with the Town of Hilton Head Island Municipal Code Section 2-5-15, this meeting
is being conducted virtually and can be viewed live on the Town’s Public Meeting Facebook Page
at https://www.facebook.com/townofhiltonheadislandmeetings/. Following the meeting, the video
record will be made available on the Town’s website at https://www.hiltonheadislandsc.gov/.
1. Call to Order
2. FOIA Compliance – Public notification of this meeting has been published, posted, and
distributed in compliance with the South Carolina Freedom of Information Act and the
requirements of the Town of Hilton Head Island.
3. Roll Call
4. Welcome and Introduction to Board Procedures
5. Approval of Agenda
6. Approval of Minutes
a. January 28, 2021 Special Meeting
7. Appearance by Citizens
8. Unfinished Business – None
9. New Business
a. Public Hearing
VAR-001875-2020 – Request from Eric Schnider for a variance from LMO Section 16-5102, Setback Standards, and 16-5-103, Buffer Standards to allow an existing patio to
remain in the adjacent use setback and buffer. The property address is 119 Sandcastle
Court with a parcel number of R511 009 000 1152 0000.
b. Public Hearing
VAR-001870-2020 – Request from George F. Zitlaw, Jr. for a variance from LMO Section
16-5-102, Setback Standards, and 16-5-103, Buffer Standards to allow an existing patio
to remain in the adjacent use setback and buffer. The property address is 123 Sandcastle
Court with a parcel number of R511 009 000 1154 0000.
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c. Public Hearing
VAR-001894-2020 – Request from Brian Ritchey for a variance from LMO Section 16-5102, Setback Standards, 16-5-103, Buffer Standards and 16-5-113 Fence and Wall
standards, to allow an existing patio to remain and proposed fence to be added in the
adjacent use setback and buffer. The property address is 25 Sandcastle Court with a
parcel number of R511 009 000 1115 0000.
d. Public Hearing
VAR-001983-2020 – Request from Jennifer Miotto for a variance from LMO Section 16-5102, Setback Standards and 16-5-103, Buffer Standards to allow an existing patio to
remain in the adjacent use setback and buffer. The property address is 27 Sandcastle
Court with a parcel number of R511 009 000 1116 0000.
10. Board Business
11. Staff Reports
a. Waiver Report
12. Adjournment
Public comments concerning agenda items can be submitted electronically via the Open Town Hall
HHI portal at https://hiltonheadislandsc.gov/opentownhall/. The portal will close 2 hours before the
meeting. Public comments submitted through the portal will be provided to the Board for review
and made part of the official record. Citizens who wish to comment on agenda items during the
meeting by phone must contact the Board Secretary at 843-341-4691 no later than 2 hours before
the meeting.
Please note that a quorum of Town Council may result if four (4) or more of their members
attend this meeting.
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Town of Hilton Head Island

Board of Zoning Appeals Special Meeting
January 28, 2021 at 9:00 a.m. Virtual Meeting

MEETING MINUTES

Present from the Board: Chair Patsy Brison, Vice Chair Anna Ponder, Robert Johnson, Lisa
Laudermilch, Charles Walczak, John White, David Fingerhut
Absent from the Board: None
Present from Town Council: None
Present from Town Staff: Nicole Dixon, Development Review Administrator; Missy Luick, Senior
Planner; Shea Farrar, Landscape/Urban Design Associate; Diane Busch, Staff Attorney; Rene
Phillips, Website Administrator; Teresa Haley, Senior Administrative Assistant; Vicki
Pfannenschmidt, Temporary Administrative Assistant
1.

Call to Order
Chair Brison called the meeting to order at 9:02 a.m.

2.

FOIA Compliance – Public notification of this meeting has been published, posted, and
distributed in compliance with the South Carolina Freedom of Information Act and the
requirements of the Town of Hilton Head Island.

3. Swearing in Ceremony for New Board Member David Fingerhut
Diane Busch, Staff Attorney administered the oath of Office to Mr. Fingerhut.
4. Roll Call – See as noted above.
5. Welcome and Introduction to Board Procedures
Chair Brison welcomed all in attendance and introduced the Board’s procedures for conducting
the meeting.
6. Approval of Agenda
Chair Brison asked if staff had any changes to the agenda.
Ms. Luick stated yes. She informed the Board that APL-002275-2020 - The request for appeal
from Leslie Ford, on behalf of Cedar Woods Property Owners Association has been withdrawn
by the applicant and asked that it be removed from the agenda.
Chair Brison asked if there were any changes from the Board to the agenda. There were none.
Chair Brison asked for a motion to amend the agenda to remove the appeal stated above. Mr.
Walczak moved to approve. Mr. Fingerhut seconded. By way of roll call, the motion passed with
a vote of 6-0-1. (Mr. Johnson abstained due to technical difficulties.)
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Chair Brison asked for a motion to approve the agenda as amended. Mr. Fingerhut moved to
approve. Ms. Laudermilch seconded. By way of roll call, the motion passed with a vote of 6-01. (Mr. Johnson abstained due to technical difficulties.)
7. Approval of Minutes
a. December 14, 2020 Regular Meeting
Chair Brison asked for a motion to approve the minutes of the December 14, 2020 regular
meeting as presented. Ms. Laudermilch moved to approve. Mr. Walczak seconded. By way of
roll call, the motion passed with a vote of 5-0-2. (Mr. Fingerhut abstained because he was not
present at the subject meeting. Mr. Johnson abstained due to technical difficulties.)
8. Appearance by Citizens
There were no comments submitted on the Open Town Hall Portal for this particular meeting.
Citizens were provided the opportunity to sign up for public comment participation by phone
during the meeting. There were no requests from citizens to participate by phone.
9. Unfinished Business – None
10. New Business
a. APL-002548-2020 – Request for Appeal from Daniel Ben-Yisrael, on behalf of The Parker
Companies LLC. The appellant is appealing staff’s determination dated December 3, 2020,
regarding potential signage for the proposed Parker’s Kitchen at 430 William Hilton
Parkway, Parcel E, of the Sea Turtle Marketplace.
Chair Brison outlined the procedures for the appeal hearing process. Chair Brison invited
the appellant to proceed with his presentation. Mr. Daniel Ben-Yisrael, on behalf of The
Parker Companies LLC, presented his case as described in the Board’s agenda package.
The Board made comments and inquiries regarding: inclusion of the parcel in the Sea Turtle
Marketplace; questioned how exclusive signage rights were received from the seller; access
to the property through Sea Turtle Marketplace; dimensions of signage requested; square
footage of the parcel and improved area; whether the proposed signage would be single
sided or double sided; what would the other businesses utilize for signage; and clarification
of what other signage would be on the storefront and canopy.
Chair Brison asked Ms. Nicole Dixon to present on behalf of staff. Ms. Dixon presented
staff’s finding as described in the Board’s agenda package. Ms. Dixon stated that the
signage in place is a part of the Sea Turtle Marketplace signage system and the size was
determined and approved due to the size of the entire Marketplace. She noted that if the
property is considered a standalone parcel, it does not qualify for the size of sign that now
exists on the property and it would be much smaller. Ms. Dixon added that even if the
previous property owner granted exclusive rights to The Parkers Companies LLC, they
would still have to follow the LMO guidelines.
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The Board made additional comments and inquiries regarding: clarification as to whether
the parcel is part of the Sea Turtle Marketplace and what printed content can be on the sign;
and if there are any precedents that would align with this request.
Chair Brison asked for rebuttals of the appellant and staff. Following the rebuttals, the Board
made closing remarks on the appeal and Chair Brison asked for a motion.
Mr. Walczak moved to affirm the Staff determination. Mr. Fingerhut seconded. By way of
roll call, the motion passed with a vote of 7-0-0.
11. Board Business
Chair Brison informed she would be presenting the annual report to Town Council at its regularly
scheduled meeting on February 12, 2021. She stated she and Ms. Luick will be working on
such and would be sending a draft to all Board members for comments or suggestions.
Chair Brison stated that Ms. Busch and Ms. Luick are working on suggestions and compiling
some best practices from other jurisdictions regarding Rules of Procedure. She said they would
be getting back with the Board to review such and determine if there are any recommendations
for amendments.
12. Staff Reports
a. Update on proposed LMO amendments that address waivers issued by Staff
Ms. Dixon reported that the list for LMO amendments is ready for research and staff will be
working to bring it forward in a few months. She reported, as requested by the Board, staff
reviewed the list of waivers granted previously to see if there was a need for changes in
the LMO. She reviewed the process for waivers adopted by Town Council to encourage
redevelopment. After discussion, it was decided that staff would include verbiage in the
summary of the waiver regarding what is being done, why it is occurring and what the
applicant is doing to improve the property. Ms. Dixon stated going forward those items
would be included. It was also agreed staff would provide a list of waivers to the Board
annually.
b. Update on Board Training – Ms. Luick stated Staff is looking at options for the annual Board
Training this year. She said Ms. Busch is working on a presentation for a more legal based
training and would be coming forward with it in the future. She reminded them of the MASC
training session on How to Conduct Effective Meetings, noting it could be done again. Ms.
Luick said if there were requests to please let them know. She reminded them they need
three hours of Board Training and needs to be completed by June 30, 2021. Chair Brison
asked that staff forward the link to the MASC website so Board Members can review the
training offered.
c. Waiver Report – The report was included in the Board’s agenda package.
d. Update on Pending Appeals to Circuit Court – Ms. Busch stated this required legal advice
and pursuant to S.C. Code 30-4-70 advised that the Board moved to Executive Session to
discuss this matter.
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13. Executive Session
Mr. Fingerhut moved pursuant to S.C. Code 30-4-70 (a) (2) for receipt of legal advice related to
pending appeals filed with Circuit Court concerning the variance applications of certain property
owners of Sandcastles by the Sea subdivision. Mr. Walczak seconded. By way of roll call, the
motion passed with a vote of 7-0-0.
14. Possible action by the BZA as a result of Executive Session
The Board returned to open session at 11:30 a.m. (Dr. Ponder and Mr. Johnson did not return.)
Chair Bison stated there is no action to be taken as a result of Executive Session.

15. Adjournment
The meeting was adjourned at 11:31 a.m.
Submitted by: Vicki Pfannenschmidt
Approved: [DATE]
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TOWN OF HILTON HEAD ISLAND
COMMUNITY DEVELOPMENT DEPARTMENT
One Town Center Court

Hilton Head Island, SC 29928

843-341-4757

FAX 843-842-8908

STAFF REPORT
VARIANCE

Case #:
VAR-001875-2020
Parcel or Location Data:

Public Hearing Date:
February 22, 2021
Property Owner

Applicant

Eric Schnider
119 Sandcastle Court
Hilton Head Island, SC 29928

Eric Schnider
119 Sandcastle Court
Hilton Head Island, SC 29928

Address: 119 Sandcastle Court
Parcel#: R511 009 000 1152 0000
Zoning: RD (Resort Development
District)
Overlay: COR (Corridor Overlay
District)
Application Summary:
Request from Eric Schnider for a variance from LMO Section 16-5-102, Setback Standards, and 16-5-103,
Buffer Standards to allow an existing patio to remain in the adjacent use setback and buffer. The property
address is 119 Sandcastle Court with a parcel number of R511 009 000 1152 0000.
Staff Recommendation:
Staff recommends the Board of Zoning Appeals deny the application based on the Findings of Fact and
Conclusions of Law contained in the staff report.
Background:
The subject property is located in the Sandcastles by the Sea subdivision off Folly Field Road. The
subdivision was approved in 2007 (SUB050002). The subdivision is surrounded by the Hilton Head Beach
and Tennis Resort (multi-family residential) to the east, single family residential to the south, Town-owned
property and single family residential to the north and Adventure Cove, Carrabba’s restaurant and an office
building to the west.
The subject property, 119 Sandcastle Ct, was constructed in 2018 and purchased by the current owner in
July of 2020. After the home was constructed and the Certificate of Occupancy was issued, the previous
owner had a paver patio and stone retaining wall constructed in the rear of the property, extending from the
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pool area into the rear adjacent use setback and buffer.
The Sandcastles by the Sea subdivision was approved with a 20 foot adjacent use setback and buffer around
the perimeter of the subdivision (a 25’ adjacent use buffer was approved on the western subdivision
perimeter), as shown on the subdivision plat (See Attachment C, Subdivision Plat).
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers. Such buffers are intended to help
mitigate potential negative effects between adjacent uses and provide space for landscaping that can help
improve air and water quality and be used to reduce storm water runoff. The purpose of the adjacent use
setback standards is to provide separation between structures and property lines. Such separation is
intended to maintain and protect the Town's Island character and facilitate adequate air circulation and light
between structures in adjacent developments. Buffer and setback areas frequently overlap, but the standards
that apply to these areas are different. For example, uncovered patios are allowed to encroach up to 5’ in
setbacks, but patios are not allowed in buffers, which are meant to be landscaped or naturally vegetated.
At the time the subdivision was approved, there was not any flexibility in buffer options. With the 2014
LMO re-write, the buffer standards were made more flexible. This type of development would now require
either a Type A Option 1 (20’) less densely vegetated buffer or a Type A Option 2 (10’) more densely
vegetated buffer for single family residential use adjacent to a multifamily residential use. The buffer types
and options are explained in Table 16-5-103.F (See Attachment G, Buffer Table). A 20’ setback is still
required along the perimeter of a single family subdivision adjacent to a multifamily residential use.
In July 2019, Staff received several complaints about property owners removing vegetation and making
improvements such as patios within the buffer. Upon a site visit, staff found several violations in the area in
which we received complaints about. Violation letters were sent to the property owners notifying them of
the violation and providing a deadline to remove the encroachments or apply for a variance.
A representative of the property owners contacted staff after receiving the violation letters and asked if the
deadline to remove the encroachments could be extended to November 2019, as the majority of the homes
are vacation rentals and it was the middle of the summer season. Staff felt that was reasonable and extended
the deadline.
In early fall of 2019, the representatives of the property owners met with staff to discuss their options. One
of their requests was to reduce the buffer to the 10’ buffer option. Staff informed them that to utilize the
reduced buffer option, the entire subdivision plat would need to be revised and recorded. Town Staff had
been working with the representatives to pursue a buffer reduction request for the entire subdivision, but it
was determined by the representative to be too costly to do and they didn’t think they could get 100%
owners consent.
Staff was informed in Spring of 2020 that there were several other properties in this subdivision that had
encroachments in the buffer. Staff decided to do a site visit to all of the properties in the subdivision and

compiled a list of the violations. In August of 2020 a second violation letter was issued to property
owners with a deadline to remove the encroachments and restore the buffers back to a vegetated area
by October 1, 2020. The property owners were informed that if they did not adhere to the deadline
the Town would place a hold on their parcel making it so that no further building permits could be
issued until the violation had been corrected. The property owners were all informed that they also
had the option to apply for a variance if they wished to keep the encroachments.
The applicant is requesting a variance to allow the existing paver patio to remain in the rear adjacent
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use setback and buffer.
Applicant’s Grounds for Variance, Summary of Facts and Conclusions of Law:
Grounds for Variance:
According to the applicant, the relatively small size of his lot combined with the setback and buffer
requirements of the LMO are extraordinary and exceptional conditions. The variance is required in order to
prevent the erosion of soil into the swimming pool and other livable space in the home.
Summary of Fact:
o The applicant seeks a variance as set forth in LMO Section 16-2-103.S.
Conclusion of Law:
o The applicant may seek a variance as set forth in LMO Section 16-2-103.S.
Summary of Facts and Conclusions of Law:
Summary of Facts:
o
o
o
o
o
o
o
o

Application was submitted on September 21, 2020 as set forth in LMO Section 16-2-102.C and
Appendix D-23.
Notice of the Application was published in the Island Packet on October 4, 2020 and January 31,
2021 as set forth in LMO Section 16-2-102.E.2.
Notice of the Application was posted on October 7, 2020 and February 5, 2021 as set forth in
LMO Section 16-2-102.E.2.
Notice of Application was mailed on October 11, 2020 and February 5, 2021 as set forth in LMO
Section 16-2-102.E.2.
The Board has authority to render the decision reached here under LMO Section 16-2-102.G.
On October 29, 2020 variance case VAR-001875-2020 was heard by the Board of Zoning Appeals
and was denied in a 3-1 vote.
On November 9, 2020, staff received a Petition for Reconsideration of the denial of Variance
application VAR-001875-2020 for 123 Sandcastle Court.
On November 23, 2020 the Petition for Reconsideration was heard by the Board of Zoning Appeals
and was approved in a 3-1 vote.

Conclusions of Law:
o The application is in compliance with the submittal requirements established in LMO Section 16-2102.C.
o The application and notice requirements comply with the legal requirements established in LMO
Section 16-2-102.E.2.
As provided in LMO Section 16-2-103.S.4, Variance Review Standards, a variance may be
granted in an individual case of unnecessary hardship if the Board determines and expresses
in writing all of the following findings of fact.

Summary of Facts and Conclusions of Law:
Criteria 1: There are extraordinary and exceptional conditions pertaining to the particular piece of
property (LMO Section 16-2-103.S.4.a.i.01):
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Findings of Fact:
o
o
o
o

The subject property is .07 acres.
The subject property is approximately the same size (.06 - .08 acres) as all of the other properties
on the same side of Sandcastle Court as well as the adjacent properties across Sandcastle Court.
The subject property is rectangular in shape as are the majority of the adjacent properties.
The subject property does not contain any unique site features that prohibit development on the lot.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.01 because there are no extraordinary and exceptional conditions that pertain to this
particular property.

Summary of Facts and Conclusions of Law:
Criteria 2: These conditions do not generally apply to other properties in the vicinity (LMO Section 16-2103.S.4.a.i.02):
Findings of Fact:
o
o

The majority of lots in the Sandcastles by the Sea neighborhood are nearly identical in size and
shape.
A 20’ adjacent use setback and buffer is applied to all properties located on the perimeter of the
subdivision, except those on the Western perimeter which have a 25’ adjacent use buffer.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.02 because there are no extraordinary and exceptional conditions that pertain to this
particular property that don’t also apply to other properties in the vicinity.

Summary of Facts and Conclusions of Law:
Criteria 3: Because of these conditions, the application of this Ordinance to the particular piece of
property would effectively prohibit or unreasonably restrict the utilization of the property (LMO Section
16-2-103.S.4.a.i.03):
Findings of Fact:
o
o
o
o

The original developer of the Sandcastles by the Sea neighborhood chose to utilize nearly every
square foot of buildable space on the subject property.
The original subdivision plat for the Sandcastle by the Sea neighborhood requires a 20’ adjacent
use setback and buffer in the rear of the subject property.
The original subdivision plat for the Sandcastle by the Sea neighborhood has a note that reads,
“The only activities permitted in the exterior subdivision buffer as labeled on this plan shall be
those listed in permitted activity in other buffer areas as per the LMO”.
LMO Section 16-5-103.J, Development Within Required Buffers, does not list a patio as a
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o

permitted activity within a required buffer.
A three story single-family residence with 3,314 heated square feet, 1,137 unheated square feet, 5
bedrooms, 4 bathrooms, and a swimming pool has been constructed at the subject property.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.03 because there are no extraordinary or exceptional conditions that pertain to this
property that unreasonably prohibits the use of the property.

Summary of Facts and Conclusions of Law:
Criteria 4: The authorization of the Variance will not be of substantial detriment to adjacent property or
the public good, and the character of the zoning district where the property is located will not be harmed
by the granting of the Variance (LMO Section 16-2-103.S.4.a.i.04):
Findings of Facts:
o
o
o
o
o

Staff has received no letters of opposition to this variance request.
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers.
The purpose of the adjacent use setback standards is to provide separation between structures and
property lines. Such separation is intended to maintain and protect the Town's Island character and
facilitate adequate air circulation and light between structures in adjacent developments.
The properties directly adjacent to the subject lot both have encroachments in the setback and
buffer and have applied for a variance to keep them.
The use of hardscape in the buffer area is a modification to the Civil Engineer stormwater runoff
calculations for the Sandcastle by the Sea Subdivision. The area that is considered buffers
typically produces very little stormwater runoff due to the existing natural understory flora. When
this area is disturbed and modified with patio pavers, gravel & sand it drastically changes the
amount of stormwater runoff from what was expected to be from a natural vegetative buffer.

Conclusions of Law:
o
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.04 because the purpose of setback and buffer requirements is to provide visual and
spatial separation from the development to the property behind it.
Due to the number of buffer encroachments and the impacts to the stormwater system Town
Engineering staff recommend that this practice not be allowed to continue.

LMO Official Determination:
Based on the above Findings of Facts and Conclusions of Law, the LMO Official determines that the
request for a variance should be denied to the applicant.
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BZA Determination and Motion:
The "powers" of the BZA over variances are defined by the South Carolina Code, Section 6-29-800, and in
exercising the power, the BZA may grant a variance "in an individual case of unnecessary hardship if the
board makes and explains in writing …” their decisions based on certain findings or “may remand a matter
to an administrative official, upon motion by a party or the board’s own motion, if the board determines the
record is insufficient for review.”
This State law is implemented by the Hilton Head Island Land Management Ordinance, Chapter 2, Article
103 and the Rules of Procedure for the BZA.
A written Notice of Action is prepared for each decision made by the BZA based on findings of fact and
conclusions of law.
The BZA can either Approve the application, Disapprove the application, or Approve with
Modifications. Findings of Fact and Conclusions of Law must be stated in the motion.

PREPARED BY:
TN
Tyler Newman
Senior Planner

2/15/2021
DATE

REVIEWED BY:
ND
Nicole Dixon, AICP, CFM,
Development Review Administrator

2/15/2021
DATE

ATTACHMENTS:
A) Vicinity Map
B) Applicant’s Narrative
C) Subdivision Plat
D) As-Built Survey
E) Site Plans
F) Site Photos
G) Buffer Table
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Attachment B - Applicant's Narrative

Attachment C - Subivision Plat

Attachment D - As Built Survey
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Attachment E - Site Plans

Attachment G - Buffer Table
F.

Buffer Types
Table 16-5-103.F, Buffer Types, describes the five different buffer types in terms of their function,
opacity, width, and planting requirements. Either of the options under a specific buffer type may be
used at the option of the developer / applicant . If the square footage of an existing building on a site
is being increased by more than 50% then the buffers must be brought into compliance with the
standards in this table.
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE A BUFFER
This buffer includes low- density screening designed to partially block visual contact and create spatial
separation between adjacent uses or between development and adjacent streets with low traffic volumes.

Option 1

• Width: 20 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 3 every 100 linear feet
• Evergreen shrubs: 8 every 100 linear feet

Option 2

• Width: 10 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 4 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

TYPE B BUFFER
This buffer includes low- to medium- density screening designed to create the impression of spatial separation
without significantly interfering with visual contact between adjacent uses or between development and
adjacent minor arterials.

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 8 every 100 linear feet
• Evergreen shrubs: 12 every 100 linear feet

TYPE C BUFFER
This buffer includes medium- density screening designed to eliminate visual contact at lower levels and create
spatial separation between adjacent uses .

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

Attachment J
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE D BUFFER
The buffer includes high-density screening designed to eliminate visual contact up to a height of six feet and
create a strong spatial separation between adjacent uses . A Type D buffer is required adjacent to all loading
areas per Section 16-5-107.H.8.d, Buffering of Loading Areas.

Option 1

• Width: 30 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 6 feet high at maturity
• At least 50% of all trees must be evergreen

Option 2

• Width 20 feet
• Overstory trees : 6 every 100 linear feet
• Understory trees : 8 every 100 linear ft
• A solid wall or fence at least 6 feet high or
a solid evergreen hedge at least 6 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

TYPE E BUFFER
This buffer provides greater spacing and medium- density screening designed to define "green" corridors
along major arterials.

Option 1

• Width: 50 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• Evergreen shrubs: 20 every 100 linear feet
and at least 3 feet high at maturity

Option 2

• Width: 35 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 7 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 3 feet high at maturity
• At least 50% of all trees must be evergreen

Attachment J
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
NOTES:
1. Required overstory trees shall be distributed and spaced to maximize their future health and effectiveness
as buffers. Other required vegetation shall be distributed within the buffer as appropriate to the function of
the buffer.
2. Where an adjacent use is designed for solar access, understory trees may be substituted for overstory
trees.
3. Fences or walls within an adjacent street or use buffer shall comply with the standards of Sec. 16-5-113,
Fence and Wall Standards.
4. A berm may be provided in conjunction with the provision of a hedge, fence, or wall to achieve height
requirements, provided its side slopes do not exceed a ratio of three horizontal feet to one vertical foot and
the width of its top is at least one-half its height .
5. If a buffer length is greater or less than 100 linear feet, the planting requirements shall be applied on a
proportional basis, rounding up for a requirement that is 0.5 or greater, and down for a requirement that is
less than 0.5. (For example, if the buffer length is 150 linear feet, and there is a requirement that 5
overstory trees be planted every 100 linear feet, 8 overstory trees are required to be planted in the buffer
(1.5 x 5 = 7.5, rounded up to 8)).
6. Minimum buffer widths and minimum planting requirements for adjacent street buffers may be reduced by
up to 30 percent in the S District, 20 percent in the RD and IL Districts, and 15 percent in all other
districts, on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated;
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts; and
g. In the S, RD, and IL districts, there are no reasonable options to the reduction that allow development
of the site to be designed and located in a way that complies with LMO standards.
7. Minimum buffer widths and minimum planting requirements for adjacent use buffers may be reduced by
up to 10 percent any district on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated; and
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts.

TOWN OF HILTON HEAD ISLAND
COMMUNITY DEVELOPMENT DEPARTMENT
One Town Center Court

Hilton Head Island, SC 29928

843-341-4757

FAX 843-842-8908

STAFF REPORT
VARIANCE

Case #:
VAR-001870-2020
Parcel or Location Data:

Public Hearing Date:
February 22, 2021
Property Owner

Applicant

G&B Squared LLC
123 Sandcastle Court
Hilton Head Island, SC 29928

George F. Zitlaw, Jr.
28 Arthur Avenue
Greenville, SC 29605

Address: 123 Sandcastle Court
Parcel#: R511 009 000 1154 0000
Zoning: RD (Resort Development
District)
Overlay: COR (Corridor Overlay
District)
Application Summary:
Request from George F. Zitlaw, Jr. for a variance from LMO Section 16-5-102, Setback Standards, and 165-103, Buffer Standards to allow an existing patio to remain in the adjacent use setback and buffer. The
property address is 123 Sandcastle Court with a parcel number of R511 009 000 1154 0000.
Staff Recommendation:
Staff recommends the Board of Zoning Appeals deny the application based on the Findings of Fact and
Conclusions of Law contained in the staff report.
Background:
The subject property is located in the Sandcastles by the Sea subdivision off Folly Field Road. The
subdivision was approved in 2007 (SUB050002). The subdivision is surrounded by the Hilton Head Beach
and Tennis Resort (multi-family residential) to the east, single family residential to the south, Town-owned
property and single family residential to the north and Adventure Cove, Carrabba’s restaurant and an office
building to the west.
The subject property, 123 Sandcastle Court, was purchased by the applicant in 2017 and the Certificate of
Occupancy for a new single-family residence was issued in 2018. After the home was constructed and the
Certificate of Occupancy was issued, the applicant had a paver patio and stone retaining wall constructed in

1

the rear of the property, extending from the pool area into the rear adjacent use setback and buffer.
The Sandcastles by the Sea subdivision was approved with a 20 foot adjacent use setback and buffer around
the perimeter of the subdivision (a 25’ adjacent use buffer was approved on the western subdivision
perimeter), as shown on the subdivision plat (See Attachment C, Subdivision Plat).
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers. Such buffers are intended to help
mitigate potential negative effects between adjacent uses and provide space for landscaping that can help
improve air and water quality and be used to reduce storm water runoff. The purpose of the adjacent use
setback standards is to provide separation between structures and property lines. Such separation is
intended to maintain and protect the Town's Island character and facilitate adequate air circulation and light
between structures in adjacent developments. Buffer and setback areas frequently overlap, but the standards
that apply to these areas are different. For example, uncovered patios are allowed to encroach up to 5’ in
setbacks, but patios are not allowed in buffers, which are meant to be landscaped or naturally vegetated.
At the time the subdivision was approved, there was not any flexibility in buffer options. With the 2014
LMO re-write, the buffer standards were made more flexible. This type of development would now require
either a Type A Option 1 (20’) less densely vegetated buffer or a Type A Option 2 (10’) more densely
vegetated buffer for single family residential use adjacent to a multifamily residential use. The buffer types
and options are explained in Table 16-5-103.F (See Attachment G, Buffer Table). A 20’ setback is still
required along the perimeter of a single family subdivision adjacent to a multifamily residential use.
In July 2019, Staff received several complaints about property owners removing vegetation and making
improvements such as patios within the buffer. Upon a site visit, staff found several violations in the area in
which we received complaints about. Violation letters were sent to the property owners notifying them of
the violation and providing a deadline to remove the encroachments or apply for a variance.
A representative of the property owners contacted staff after receiving the violation letters and asked if the
deadline to remove the encroachments could be extended to November 2019, as the majority of the homes
are vacation rentals and it was the middle of the summer season. Staff felt that was reasonable and extended
the deadline.
In early fall of 2019, the representatives of the property owners met with staff to discuss their options. One
of their requests was to reduce the buffer to the 10’ buffer option. Staff informed them that to utilize the
reduced buffer option, the entire subdivision plat would need to be revised and recorded. Town Staff had
been working with the representatives to pursue a buffer reduction request for the entire subdivision, but it
was determined by the representative to be too costly to do and they didn’t think they could get 100%
owners consent.
Staff was informed in Spring of 2020 that there were several other properties in this subdivision that had
encroachments in the buffer. Staff decided to do a site visit to all of the properties in the subdivision and
compiled a list of the violations. In August of 2020 a second violation letter was issued to property owners
with a deadline to remove the encroachments and restore the buffers back to a vegetated area by October 1,
2020. The property owners were informed that if they did not adhere to the deadline the Town would place
a hold on their parcel making it so that no further building permits could be issued until the violation had
been corrected. The property owners were all informed that they also had the option to apply for a variance
if they wished to keep the encroachments.
The applicant is requesting a variance to allow the existing paver patio to remain in the rear adjacent use
setback and buffer.
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Applicant’s Grounds for Variance, Summary of Facts and Conclusions of Law:
Grounds for Variance:
According to the applicant, the relatively small size of his lot combined with the setback and buffer
requirements of the LMO are extraordinary and exceptional conditions. The variance is required in order to
prevent the erosion of soil into the swimming pool and other livable space in the home.
Summary of Fact:
o The applicant seeks a variance as set forth in LMO Section 16-2-103.S.
Conclusion of Law:
o The applicant may seek a variance as set forth in LMO Section 16-2-103.S.
Summary of Facts and Conclusions of Law:
Summary of Facts:
o
o
o
o
o
o
o
o

Application was submitted on September 18, 2020 as set forth in LMO Section 16-2-102.C and
Appendix D-23.
Notice of the Application was published in the Island Packet on October 4, 2020 and January 31,
2021 as set forth in LMO Section 16-2-102.E.2.
Notice of the Application was posted on October 7, 2020 and February 5, 2021 as set forth in LMO
Section 16-2-102.E.2.
Notice of Application was mailed on October 11, 2020 and February 5, 2021 as set forth in LMO
Section 16-2-102.E.2.
The Board has authority to render the decision reached here under LMO Section 16-2-102.G.
On October 29, 2020 variance case VAR-001870-2020 was heard by the Board of Zoning Appeals
and was denied in a 3-1 vote.
On November 9, 2020, staff received a Petition for Reconsideration of the denial of Variance
application VAR-001870-2020 for 123 Sandcastle Court.
On November 23, 2020 the Petition for Reconsideration was heard by the Board of Zoning Appeals
and was approved in a 3-1 vote.

Conclusions of Law:
o The application is in compliance with the submittal requirements established in LMO Section 16-2102.C.
o The application and notice requirements comply with the legal requirements established in LMO
Section 16-2-102.E.2.
As provided in LMO Section 16-2-103.S.4, Variance Review Standards, a variance may be
granted in an individual case of unnecessary hardship if the Board determines and expresses
in writing all of the following findings of fact.

Summary of Facts and Conclusions of Law:
Criteria 1: There are extraordinary and exceptional conditions pertaining to the particular piece of
property (LMO Section 16-2-103.S.4.a.i.01):
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Findings of Fact:
o
o
o
o

The subject property is .07 acres.
The subject property is approximately the same size (.06 - .08 acres) as all of the other properties
on the same side of Sandcastle Court as well as the adjacent properties across Sandcastle Court.
The subject property is rectangular in shape as are the majority of the adjacent properties.
The subject property does not contain any unique site features that prohibit development on the lot.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.01 because there are no extraordinary and exceptional conditions that pertain to this
particular property.

Summary of Facts and Conclusions of Law:
Criteria 2: These conditions do not generally apply to other properties in the vicinity (LMO Section 16-2103.S.4.a.i.02):
Findings of Fact:
o
o

The majority of lots in the Sandcastles by the Sea neighborhood are nearly identical in size and
shape.
A 20’ adjacent use setback and buffer is applied to all properties located on the perimeter of the
subdivision, except those on the Western perimeter which have a 25’ adjacent use buffer.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.02 because there are no extraordinary and exceptional conditions that pertain to this
particular property that don’t also apply to other properties in the vicinity.

Summary of Facts and Conclusions of Law:
Criteria 3: Because of these conditions, the application of this Ordinance to the particular piece of
property would effectively prohibit or unreasonably restrict the utilization of the property (LMO Section
16-2-103.S.4.a.i.03):
Findings of Fact:
o
o
o
o

The original developer of the Sandcastles by the Sea neighborhood chose to utilize nearly every
square foot of buildable space on the subject property.
The original subdivision plat for the Sandcastle by the Sea neighborhood requires a 20’ adjacent
use setback and buffer in the rear of the subject property.
The original subdivision plat for the Sandcastle by the Sea neighborhood has a note that reads,
“The only activities permitted in the exterior subdivision buffer as labeled on this plan shall be
those listed in permitted activity in other buffer areas as per the LMO”.
LMO Section 16-5-103.J, Development Within Required Buffers, does not list a patio as a
permitted activity within a required buffer.
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o

A three story single-family residence with 3,314 heated square feet, 1,137 unheated square feet, 4
bedrooms, 4 bathrooms, and a swimming pool has been constructed at the subject property.

Conclusion of Law:
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.03 because there are no extraordinary or exceptional conditions that pertain to this
property that unreasonably prohibits the use of the property.

Summary of Facts and Conclusions of Law:
Criteria 4: The authorization of the Variance will not be of substantial detriment to adjacent property or
the public good, and the character of the zoning district where the property is located will not be harmed
by the granting of the Variance (LMO Section 16-2-103.S.4.a.i.04):
Findings of Facts:
o
o
o
o
o

Staff has received no letters of opposition to this variance request.
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers.
The purpose of the adjacent use setback standards is to provide separation between structures and
property lines. Such separation is intended to maintain and protect the Town's Island character and
facilitate adequate air circulation and light between structures in adjacent developments.
The properties directly adjacent to the subject lot both have encroachments in the setback and
buffer and have applied for a variance to keep them.
The use of hardscape in the buffer area is a modification to the Civil Engineer stormwater runoff
calculations for the Sandcastle by the Sea Subdivision. The area that is considered buffers
typically produces very little stormwater runoff due to the existing natural understory flora. When
this area is disturbed and modified with patio pavers, gravel & sand it drastically changes the
amount of stormwater runoff from what was expected to be from a natural vegetative buffer.

Conclusions of Law:
o
o

Staff concludes that this application does not meet the criteria as set forth in LMO Section 16-2103.S.4.a.i.04 because the purpose of setback and buffer requirements is to provide visual and
spatial separation from the development to the property behind it.
Due to the number of buffer encroachments and the impacts to the stormwater system Town
Engineering staff recommend that this practice not be allowed to continue.

LMO Official Determination:
Based on the above Findings of Facts and Conclusions of Law, the LMO Official determines that the
request for a variance should be denied to the applicant.

BZA Determination and Motion:
The "powers" of the BZA over variances are defined by the South Carolina Code, Section 6-29-800, and in
exercising the power, the BZA may grant a variance "in an individual case of unnecessary hardship if the
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board makes and explains in writing …” their decisions based on certain findings or “may remand a matter
to an administrative official, upon motion by a party or the board’s own motion, if the board determines the
record is insufficient for review.”
This State law is implemented by the Hilton Head Island Land Management Ordinance, Chapter 2, Article
103 and the Rules of Procedure for the BZA.
A written Notice of Action is prepared for each decision made by the BZA based on findings of fact and
conclusions of law.
The BZA can either Approve the application, Disapprove the application, or Approve with
Modifications. Findings of Fact and Conclusions of Law must be stated in the motion.

PREPARED BY:
TN
Tyler Newman
Senior Planner

2/15/2021
DATE

REVIEWED BY:
ND
Nicole Dixon, AICP, CFM,
Development Review Administrator

2/15/2021
DATE

ATTACHMENTS:
A) Vicinity Map
B) Applicant’s Narrative
C) Subdivision Plat
D) As-Built Survey
E) Site Plan
F) Site Photos
G) Buffer Table
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Attachment C - Subivision Plat

Attachment D - As Built Survey
I HEREBY STATE THAT TO THE BEST OF MY KNOWLEDGE, INFORMATION, AND BELIEF, THE SURVEY SHOWN HEREIN
WAS MADE IN ACCORDANCE WITH THE REQUIREMENTS OF THE STANDARDS OF PRACTICE MANUAL FOR
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SPECIFIED THEREIN; ALSO THERE ARE NO VISIBLE ENCROACHMENTS OR PROJECTIONS OTHER THAN S
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Attachment E - Site Plan
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Attachment G - Buffer Table
F.

Buffer Types
Table 16-5-103.F, Buffer Types, describes the five different buffer types in terms of their function,
opacity, width, and planting requirements. Either of the options under a specific buffer type may be
used at the option of the developer / applicant . If the square footage of an existing building on a site
is being increased by more than 50% then the buffers must be brought into compliance with the
standards in this table.
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE A BUFFER
This buffer includes low- density screening designed to partially block visual contact and create spatial
separation between adjacent uses or between development and adjacent streets with low traffic volumes.

Option 1

• Width: 20 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 3 every 100 linear feet
• Evergreen shrubs: 8 every 100 linear feet

Option 2

• Width: 10 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 4 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

TYPE B BUFFER
This buffer includes low- to medium- density screening designed to create the impression of spatial separation
without significantly interfering with visual contact between adjacent uses or between development and
adjacent minor arterials.

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 8 every 100 linear feet
• Evergreen shrubs: 12 every 100 linear feet

TYPE C BUFFER
This buffer includes medium- density screening designed to eliminate visual contact at lower levels and create
spatial separation between adjacent uses .

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

Attachment J
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE D BUFFER
The buffer includes high-density screening designed to eliminate visual contact up to a height of six feet and
create a strong spatial separation between adjacent uses . A Type D buffer is required adjacent to all loading
areas per Section 16-5-107.H.8.d, Buffering of Loading Areas.

Option 1

• Width: 30 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 6 feet high at maturity
• At least 50% of all trees must be evergreen

Option 2

• Width 20 feet
• Overstory trees : 6 every 100 linear feet
• Understory trees : 8 every 100 linear ft
• A solid wall or fence at least 6 feet high or
a solid evergreen hedge at least 6 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

TYPE E BUFFER
This buffer provides greater spacing and medium- density screening designed to define "green" corridors
along major arterials.

Option 1

• Width: 50 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• Evergreen shrubs: 20 every 100 linear feet
and at least 3 feet high at maturity

Option 2

• Width: 35 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 7 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 3 feet high at maturity
• At least 50% of all trees must be evergreen

Attachment J
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
NOTES:
1. Required overstory trees shall be distributed and spaced to maximize their future health and effectiveness
as buffers. Other required vegetation shall be distributed within the buffer as appropriate to the function of
the buffer.
2. Where an adjacent use is designed for solar access, understory trees may be substituted for overstory
trees.
3. Fences or walls within an adjacent street or use buffer shall comply with the standards of Sec. 16-5-113,
Fence and Wall Standards.
4. A berm may be provided in conjunction with the provision of a hedge, fence, or wall to achieve height
requirements, provided its side slopes do not exceed a ratio of three horizontal feet to one vertical foot and
the width of its top is at least one-half its height .
5. If a buffer length is greater or less than 100 linear feet, the planting requirements shall be applied on a
proportional basis, rounding up for a requirement that is 0.5 or greater, and down for a requirement that is
less than 0.5. (For example, if the buffer length is 150 linear feet, and there is a requirement that 5
overstory trees be planted every 100 linear feet, 8 overstory trees are required to be planted in the buffer
(1.5 x 5 = 7.5, rounded up to 8)).
6. Minimum buffer widths and minimum planting requirements for adjacent street buffers may be reduced by
up to 30 percent in the S District, 20 percent in the RD and IL Districts, and 15 percent in all other
districts, on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated;
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts; and
g. In the S, RD, and IL districts, there are no reasonable options to the reduction that allow development
of the site to be designed and located in a way that complies with LMO standards.
7. Minimum buffer widths and minimum planting requirements for adjacent use buffers may be reduced by
up to 10 percent any district on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated; and
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts.

TOWN OF HILTON HEAD ISLAND
COMMUNITY DEVELOPMENT DEPARTMENT
One Town Center Court

Hilton Head Island, SC 29928

843-341-4757

FAX 843-842-8908

STAFF REPORT
VARIANCE

Case #:
VAR-001894-2020

Public Hearing Date:
February 22, 2021

Parcel or Location Data:

Property Owner and
Applicant

Parcel#: R511 009 000 1115 0000
Address: 25 Sandcastle Court
Parcel size: 0.09 acres
Zoning: RD (Resort Development District)
Overlay: COR (Corridor Overlay District)

Brian Ritchey
2808 Dove Street
Rolling Meadows, IL 60008

Application Summary:
Request from Brian Ritchey for a variance from 16-5-102, Setback Standards, 16-5-103, Buffer
Standards and 16-5-113 Fence and Wall standards, to allow an existing patio to remain and proposed
fence to be added in the adjacent use setback and buffer. The property address is 25 Sandcastle Court
with a parcel number of R511 009 000 1115 0000.
Staff Recommendation:
Staff recommends the Board of Zoning Appeals deny the application, based on the Findings of Fact
and Conclusions of Law contained in the staff report.
Background:
The subject property is located in the Sandcastles by the Sea subdivision off Folly Field Road. The
subdivision was approved in 2007 (SUB050002). The subdivision is surrounded by the Hilton Head
Beach and Tennis Resort (multi-family residential) to the east, single family residential to the south,
Town-owned property and Folly Field Road to the north and Adventure Cove, Carrabba’s restaurant
and an office building to the west.
The subject property, 25 Sandcastle Ct, was constructed in 2017 and purchased by the current owner
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in November of 2017 (See Attachment A, Vicinity Map). After the home was constructed and the
Certificate of Occupancy was issued, the owner had an approximate 33’ 9” by 10’ 4” (field measured)
paver patio constructed in the rear of the property, extending from the pool area into the rear adjacent
use setback and buffer. The patio encroachment is approximately 10’ 4” (field measured) in the
adjacent use setback and buffer although it tapers to a lesser encroachment length due to the parcel
shape. LMO Section 16-5-102.E. allows for “uncovered porches, stoops, decks, patios, or terraces” to
extend up to 5 feet into any setback. While a patio can encroach up to 5 feet into a setback, it cannot
encroach into a buffer. Portions of the existing patio even exceeds the allowable setback
encroachment. The applicant is seeking a 15’ encroachment into the setback and buffer.
The Sandcastles by the Sea subdivision was approved with a 20 foot adjacent use setback and buffer
around the perimeter of the subdivision (a 25 foot adjacent use buffer was approved on the western
subdivision perimeter), as shown on the subdivision plat (See Attachment C, Subdivision Plat).
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers. Such buffers are intended to
help mitigate potential negative effects between adjacent uses and provide space for landscaping that
can help improve air and water quality and be used to reduce storm water runoff. The purpose of the
adjacent use setback standards is to provide separation between structures and property lines. Such
separation is intended to maintain and protect the Town's Island character and facilitate adequate air
circulation and light between structures in adjacent developments. Buffer and setback areas frequently
overlap, but the standards that apply to these areas are different. For example, uncovered patios are
allowed to encroach up to 5 feet in setbacks, but patios are not allowed in buffers, which are meant to
be landscaped or naturally vegetated.
At the time the subdivision was approved, there was not any flexibility in buffer options. With the
2014 LMO re-write, the buffer standards were made more flexible. This type of development would
now require either a Type A Option 1 (20 foot) less densely vegetated buffer or a Type A Option 2
(10 foot) more densely vegetated buffer for single family residential use adjacent to a multifamily
residential use. The buffer types and options are explained in Table 16-5-103.F (See Attachment J,
Buffer Table). A 20 setback is still required along the perimeter of a single family subdivision adjacent
to a multifamily residential use.
In July 2019, Staff received several complaints about property owners removing vegetation in the
buffers and making improvements such as patios within the buffer. Upon a site visit, staff found
several violations in the area in which we received complaints about. Violation letters were sent to the
property owners notifying them of the violation and providing a deadline to remove the
encroachments or apply for a variance.
A representative of the property owners contacted staff after receiving the violation letters and asked
if the deadline to remove the encroachments could be extended to November 2019, as the majority of
the homes are vacation rentals and it was the middle of the summer season. Staff felt that was
reasonable and extended the deadline.
In early fall of 2019, some representatives of the property owners met with staff to discuss their
options. One of their requests was to reduce the buffer to the 10 foot buffer option. Staff informed
them that to utilize the reduced buffer option, the entire subdivision plat would need to be revised
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and recorded. Town Staff had been working with the representatives to pursue a buffer reduction
request for the entire subdivision, but it was determined by the representative to be too costly to do
and they didn’t think they could get 100% owners consent.
Staff was informed in Spring of 2020 that there were several other properties in this subdivision that
had encroachments in the buffer. Staff decided to do a site visit to all of the properties in the
subdivision and compiled a list of the violations. In August of 2020 a second violation letter was
issued to property owners with a deadline to remove the encroachments and restore the buffers back
to a vegetated area by October 1, 2020. The property owners were informed that if they did not
adhere to the deadline the Town would place a hold on their parcel making it so that no further
building permits could be issued until the violation had been corrected. The property owners were all
informed that they also had the option to apply for a variance if they wished to keep the
encroachments.
The parcel shape is mostly rectangular, but at the rear of the property, the property is angled slightly
to follow the edge of the lagoon. Because of the slightly irregular parcel shape, the dimensions of the
setback and buffer encroachments are lesser on the south side of the lot and greater on the north side.
(See Attachment D, As-Built). The allowable setback encroachments in Table 16-5-102.E. allows for
“uncovered porches, stoops, decks, patios, or terraces” to extend up to 5 feet into any setback.
The applicant is requesting a 15’ variance to allow the existing paver patio to remain and a proposed
fence in the rear adjacent use setback and buffer. Staff field measured the existing patio encroachment
in the adjacent use setback and buffer to be 10’4”.
Applicant’s Grounds for Variance, Summary of Facts and Conclusions of Law:
Grounds for Variance:
According to the applicant, the relatively small size of the lot combined with the setback and buffer
requirements of the LMO are extraordinary and exceptional conditions. According to the applicant, a
re-vegetation plan for the buffer has already been approved by the Town in 2018.
Summary of Fact:
o The applicant seeks a variance as set forth in LMO Section 16-2-103.S.
Conclusion of Law:
o The applicant may seek a variance as set forth in LMO Section 16-2-103.S.
Summary of Facts and Conclusions of Law:
Summary of Facts:
o Application was submitted on September 22, 2020 as set forth in LMO Section 16-2-102.C
and Appendix D-23.
o Notice of the Application was published in the Island Packet on January 31, 2021 as set forth
in LMO Section 16-2-102.E.2.
o Notice of the Application was posted on February 5, 2021 as set forth in LMO Section 16-2102.E.2.
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o Notice of Application was mailed on February 5, 2021 as set forth in LMO Section 16-2102.E.2.
o The Board has authority to render the decision reached here under LMO Section 16-2-102.G.
Conclusions of Law:
o The application is in compliance with the submittal requirements established in LMO Section
16-2-102.C.
o The application and notice requirements comply with the legal requirements established in
LMO Section 16-2-102.E.2.

As provided in LMO Section 16-2-103.S.4, Variance Review Standards, a variance may
be granted in an individual case of unnecessary hardship if the Board determines and
expresses in writing all of the following findings of fact.

Summary of Facts and Conclusions of Law:
Criteria 1: There are extraordinary and exceptional conditions pertaining to the particular piece of property (LMO
Section 16-2-103.S.4.a.i.01):
Findings of Fact:
o Sandcastles by the Sea is a small lot single-family subdivision that consists of 83 lots.
o Most of the lots within the subdivision range from 0.06-0.13 acres with the majority of the
lots around 0.07 acres.
o The majority of the lots within the subdivision were platted with a 20’ rear setback and buffer.
o The subject property is mostly rectangular in shape as are the majority of the lots in the
subdivision.
o The subject lot is 0.09 acres in size.
o The subject property does not contain any unique site features that prohibit development on
the lot.
Conclusions of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.01
because there are no extraordinary and exceptional conditions that pertain to this particular
property.
o The subject property is average in shape and size for the subdivision and does not contain any
extraordinary or exceptional conditions that prohibit development on the lot.
Summary of Facts and Conclusions of Law:
Criteria 2: These conditions do not generally apply to other properties in the vicinity (LMO Section 16-2103.S.4.a.i.02):
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Findings of Fact:
o There are no extraordinary or exceptional conditions that pertain to this property.
o The majority of lots in the Sandcastles by the Sea subdivision are nearly identical in size and
shape.
o A 20’ adjacent use setback and buffer is applied to all properties located on the perimeter of
the subdivision, except those on the Western perimeter which have a 25’ adjacent use buffer.
o The conditions that apply to the subject property also apply to other properties in the vicinity.
Conclusion of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.02
because there are no extraordinary or exceptional conditions that apply to the subject property
that do not also generally apply to other properties in the vicinity.
Summary of Facts and Conclusions of Law:
Criteria 3: Because of these conditions, the application of this Ordinance to the particular piece of property would
effectively prohibit or unreasonably restrict the utilization of the property (LMO Section 16-2-103.S.4.a.i.03):
Findings of Fact:
o There are no extraordinary or exceptional conditions that pertain to this property.
o The Sandcastle by the Sea subdivision plat was approved with the 20 foot adjacent use setback
and buffer in the rear of the subject property.
o The Sandcastle by the Sea subdivision plat has a note that reads, “The only activities permitted
in the exterior subdivision buffer as labeled on this plan shall be those listed in permitted
activity in other buffer areas as per the LMO”.
o LMO Section 16-5-103.J, Development Within Required Buffers, does not list a patio as a
permitted activity within a required buffer.
o The subject property is currently developed with a 3-story single-family residence with 3,314
heated square feet, 1,137 unheated square feet, 4 bedrooms, 4 bathrooms, garage and a
swimming pool.
Conclusion of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.03
because there are no extraordinary or exceptional conditions that apply to the subject property
that would prohibit or unreasonably restrict the utilization of the property.
Summary of Facts and Conclusions of Law:
Criteria 4: The authorization of the Variance will not be of substantial detriment to adjacent property or the public
good, and the character of the zoning district where the property is located will not be harmed by the granting of the
Variance (LMO Section 16-2-103.S.4.a.i.04):
5

Findings of Facts:
o Staff has received no letters of opposition to this variance request.
o The purpose of the adjacent use buffer standards is to spatially separate development from
adjacent development with aesthetically pleasing natural or landscaped buffers. Such buffers
are intended to help mitigate potential negative effects between adjacent uses and provide
space for landscaping that can help improve air and water quality and be used to reduce storm
water runoff.
o The purpose of the adjacent use setback standards is to provide separation between structures
and property lines. Such separation is intended to maintain and protect the Town's Island
character and facilitate adequate air circulation and light between structures in adjacent
developments.
o The applicant is requesting to keep the existing paver patio which encroaches into the rear
setback and buffer and add a proposed fence in the adjacent use setback and buffer.
o The use of hardscape in the buffer area is a modification to the Civil Engineer stormwater
runoff calculations for the Sandcastle by the Sea Subdivision. The area that is considered
buffers typically produces very little stormwater runoff due to the existing natural understory
flora. When this area is disturbed and modified with patio pavers, gravel & sand it drastically
changes the amount of stormwater runoff from what was expected to be from a natural
vegetative buffer.
o Staff has been informed that private covenants exist that prohibit disturbance of the 20 foot
buffer along the lagoon in between the Sandcastles by the Sea subdivision and the Hilton
Head Beach and Tennis Resort development. The private covenants prohibit the developer or
property owner from seeking the 10 foot buffer option adjacent to the Hilton Head Beach
and Tennis Resort development.
Conclusions of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.04
because the variance will be of substantial detriment to the adjacent property because the
purpose of setback and buffer requirements is to provide visual and spatial separation between
developments and mitigate the negative effects between adjacent uses.
o Due to the number of buffer encroachments and the impacts to the stormwater system Town
Engineering staff recommend that this practice not be allowed to continue.
o While it is not within the Town’s purview to enforce private covenants, the Town has been
informed that private covenants exist that prohibit disturbance of the 20 foot buffer between
the Sandcastles by the Sea subdivision and the Hilton Head Beach and Tennis Resort
development.
LMO Official Determination:
Based on the above Findings of Facts and Conclusions of Law, the LMO Official determines
that the request for a variance should not be granted to the applicant because all four of the
variance criteria have not been met.
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BZA Determination and Motion:
The "powers" of the BZA over variances are defined by the South Carolina Code, Section 6-29-800,
and in exercising the power, the BZA may grant a variance "in an individual case of unnecessary
hardship if the board makes and explains in writing …” their decisions based on certain findings or
“may remand a matter to an administrative official, upon motion by a party or the board’s own
motion, if the board determines the record is insufficient for review.”
This State law is implemented by the Hilton Head Island Land Management Ordinance, Chapter 2,
Article 103 and the Rules of Procedure for the BZA.
A written Notice of Action is prepared for each decision made by the BZA based on findings of fact
and conclusions of law.
The BZA can either Approve the application, Disapprove the application, or Approve with
Modifications. Findings of Fact and Conclusions of Law must be stated in the motion.

PREPARED BY:
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Missy Luick, Senior Planner

February 15, 2021
DATE

REVIEWED BY:
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Nicole Dixon, AICP, CFM, Development
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Site Pictures
Buffer Table
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Attachment F
F.

Buffer Types
Table 16-5-103.F, Buffer Types, describes the five different buffer types in terms of their function,
opacity, width, and planting requirements. Either of the options under a specific buffer type may be
used at the option of the developer / applicant . If the square footage of an existing building on a site
is being increased by more than 50% then the buffers must be brought into compliance with the
standards in this table.
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE A BUFFER
This buffer includes low- density screening designed to partially block visual contact and create spatial
separation between adjacent uses or between development and adjacent streets with low traffic volumes.

Option 1

• Width: 20 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 3 every 100 linear feet
• Evergreen shrubs: 8 every 100 linear feet

Option 2

• Width: 10 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 4 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

TYPE B BUFFER
This buffer includes low- to medium- density screening designed to create the impression of spatial separation
without significantly interfering with visual contact between adjacent uses or between development and
adjacent minor arterials.

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 8 every 100 linear feet
• Evergreen shrubs: 12 every 100 linear feet

TYPE C BUFFER
This buffer includes medium- density screening designed to eliminate visual contact at lower levels and create
spatial separation between adjacent uses .

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

Attachment F
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE D BUFFER
The buffer includes high-density screening designed to eliminate visual contact up to a height of six feet and
create a strong spatial separation between adjacent uses . A Type D buffer is required adjacent to all loading
areas per Section 16-5-107.H.8.d, Buffering of Loading Areas.

Option 1

• Width: 30 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 6 feet high at maturity
• At least 50% of all trees must be evergreen

Option 2

• Width 20 feet
• Overstory trees : 6 every 100 linear feet
• Understory trees : 8 every 100 linear ft
• A solid wall or fence at least 6 feet high or
a solid evergreen hedge at least 6 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

TYPE E BUFFER
This buffer provides greater spacing and medium- density screening designed to define "green" corridors
along major arterials.

Option 1

• Width: 50 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• Evergreen shrubs: 20 every 100 linear feet
and at least 3 feet high at maturity

Option 2

• Width: 35 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 7 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 3 feet high at maturity
• At least 50% of all trees must be evergreen

Attachment F
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
NOTES:
1. Required overstory trees shall be distributed and spaced to maximize their future health and effectiveness
as buffers. Other required vegetation shall be distributed within the buffer as appropriate to the function of
the buffer.
2. Where an adjacent use is designed for solar access, understory trees may be substituted for overstory
trees.
3. Fences or walls within an adjacent street or use buffer shall comply with the standards of Sec. 16-5-113,
Fence and Wall Standards.
4. A berm may be provided in conjunction with the provision of a hedge, fence, or wall to achieve height
requirements, provided its side slopes do not exceed a ratio of three horizontal feet to one vertical foot and
the width of its top is at least one-half its height .
5. If a buffer length is greater or less than 100 linear feet, the planting requirements shall be applied on a
proportional basis, rounding up for a requirement that is 0.5 or greater, and down for a requirement that is
less than 0.5. (For example, if the buffer length is 150 linear feet, and there is a requirement that 5
overstory trees be planted every 100 linear feet, 8 overstory trees are required to be planted in the buffer
(1.5 x 5 = 7.5, rounded up to 8)).
6. Minimum buffer widths and minimum planting requirements for adjacent street buffers may be reduced by
up to 30 percent in the S District, 20 percent in the RD and IL Districts, and 15 percent in all other
districts, on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated;
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts; and
g. In the S, RD, and IL districts, there are no reasonable options to the reduction that allow development
of the site to be designed and located in a way that complies with LMO standards.
7. Minimum buffer widths and minimum planting requirements for adjacent use buffers may be reduced by
up to 10 percent any district on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated; and
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts.

TOWN OF HILTON HEAD ISLAND
COMMUNITY DEVELOPMENT DEPARTMENT
One Town Center Court

Hilton Head Island, SC 29928

843-341-4757

FAX 843-842-8908

STAFF REPORT
VARIANCE

Case #:
VAR-001983-2020

Public Hearing Date:
February 22, 2021

Parcel or Location Data:

Property Owner and
Applicant

Parcel#: R511 009 000 1116 0000
Address: 27 Sandcastle Court
Parcel size: 0.09 acres
Zoning: RD (Resort Development District)
Overlay: COR (Corridor Overlay District)

Jennifer Miotto
PO Box 310
Bluffton SC 29910

Application Summary:
Request from Jennifer Miotto for a variance from LMO Section 16-5-102, Setback Standards and 165-103, Buffer Standards to allow an existing patio to remain in the adjacent use setback and buffer.
The property address is 27 Sandcastle Court with a parcel number of R511 009 000 1116 0000.
Staff Recommendation:
Staff recommends the Board of Zoning Appeals deny the application, based on the Findings of Fact
and Conclusions of Law contained in the staff report.
Background:
The subject property is located in the Sandcastles by the Sea subdivision off Folly Field Road. The
subdivision was approved in 2007 (SUB050002). The subdivision is surrounded by the Hilton Head
Beach and Tennis Resort (multi-family residential) to the east, single family residential to the south,
Town-owned property and Folly Field Road to the north and Adventure Cove, Carrabba’s restaurant
and an office building to the west.
The subject property, 27 Sandcastle Ct, was constructed in 2016 and purchased by the current owner
in July of 2016 (See Attachment A, Vicinity Map). After the home was constructed and the Certificate
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of Occupancy was issued, the owner had an approximate 24’ 7” by 8’ (field measured) paver patio and
wall constructed in the rear of the property, extending from the pool area into the rear adjacent use
setback and buffer. The patio encroachment is approximately 8’ (field measured) in the adjacent use
setback and buffer although it tapers to a lesser encroachment length due to the parcel shape. LMO
Section 16-5-102.E. allows for “uncovered porches, stoops, decks, patios, or terraces” to extend up to
5 feet into any setback. While a patio can encroach up to 5 feet into a setback, it cannot encroach into
a buffer. Portions of the existing patio even exceeds the allowable setback encroachment. The
applicant is seeking an 8’ encroachment into the setback and buffer.
The Sandcastles by the Sea subdivision was approved with a 20 foot adjacent use setback and buffer
around the perimeter of the subdivision (a 25 foot adjacent use buffer was approved on the western
subdivision perimeter), as shown on the subdivision plat (See Attachment C, Subdivision Plat).
The purpose of the adjacent use buffer standards is to spatially separate development from adjacent
development with aesthetically pleasing natural or landscaped buffers. Such buffers are intended to
help mitigate potential negative effects between adjacent uses and provide space for landscaping that
can help improve air and water quality and be used to reduce storm water runoff. The purpose of the
adjacent use setback standards is to provide separation between structures and property lines. Such
separation is intended to maintain and protect the Town's Island character and facilitate adequate air
circulation and light between structures in adjacent developments. Buffer and setback areas frequently
overlap, but the standards that apply to these areas are different. For example, uncovered patios are
allowed to encroach up to 5 feet in setbacks, but patios are not allowed in buffers, which are meant to
be landscaped or naturally vegetated.
At the time the subdivision was approved, there was not any flexibility in buffer options. With the
2014 LMO re-write, the buffer standards were made more flexible. This type of development would
now require either a Type A Option 1 (20 foot) less densely vegetated buffer or a Type A Option 2
(10 foot) more densely vegetated buffer for single family residential use adjacent to a multifamily
residential use. The buffer types and options are explained in Table 16-5-103.F (See Attachment J,
Buffer Table). A 20 setback is still required along the perimeter of a single family subdivision adjacent
to a multifamily residential use.
In July 2019, Staff received several complaints about property owners removing vegetation in the
buffers and making improvements such as patios within the buffer. Upon a site visit, staff found
several violations in the area in which we received complaints about. Violation letters were sent to the
property owners notifying them of the violation and providing a deadline to remove the
encroachments or apply for a variance.
A representative of the property owners contacted staff after receiving the violation letters and asked
if the deadline to remove the encroachments could be extended to November 2019, as the majority of
the homes are vacation rentals and it was the middle of the summer season. Staff felt that was
reasonable and extended the deadline.
In early fall of 2019, the representatives of the property owners met with staff to discuss their options.
One of their requests was to reduce the buffer to the 10 foot buffer option. Staff informed them that
to utilize the reduced buffer option, the entire subdivision plat would need to be revised and recorded.
Town Staff had been working with the representatives to pursue a buffer reduction request for the
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entire subdivision, but it was determined by the representative to be too costly to do and they didn’t
think they could get 100% owners consent.
Staff was informed in Spring of 2020 that there were several other properties in this subdivision that
had encroachments in the buffer. Staff decided to do a site visit to all of the properties in the
subdivision and compiled a list of the violations. In August of 2020 a second violation letter was
issued to property owners with a deadline to remove the encroachments and restore the buffers back
to a vegetated area by October 1, 2020. The property owners were informed that if they did not
adhere to the deadline the Town would place a hold on their parcel making it so that no further
building permits could be issued until the violation had been corrected. The property owners were all
informed that they also had the option to apply for a variance if they wished to keep the
encroachments.
The parcel shape is mostly rectangular, but at the rear of the property, the property is angled slightly
to follow the edge of the lagoon. Because of the slightly irregular parcel shape, the dimensions of the
setback and buffer encroachments are lesser on the south side of the lot and greater on the north side.
(See Attachment D, As-Built). The allowable setback encroachments in Table 16-5-102.E. allows for
“uncovered porches, stoops, decks, patios, or terraces” to extend up to 5 feet into any setback.
The applicant is requesting an 8’ variance to allow the existing paver patio to remain in the rear
adjacent use setback and buffer.
Applicant’s Grounds for Variance, Summary of Facts and Conclusions of Law:
Grounds for Variance:
According to the applicant, the relatively small size of the lot combined with the setback and buffer
requirements of the LMO are extraordinary and exceptional conditions. According to the applicant, a
re-vegetation plan for the buffer has already been approved by the Town in 2018.
Summary of Fact:
o The applicant seeks a variance as set forth in LMO Section 16-2-103.S.
Conclusion of Law:
o The applicant may seek a variance as set forth in LMO Section 16-2-103.S.
Summary of Facts and Conclusions of Law:
Summary of Facts:
o Application was submitted on October 1, 2020 as set forth in LMO Section 16-2-102.C and
Appendix D-23.
o Notice of the Application was published in the Island Packet on January 31, 2021 as set forth
in LMO Section 16-2-102.E.2.
o Notice of the Application was posted on February 5, 2021 as set forth in LMO Section 16-2102.E.2.
o Notice of Application was mailed on February 5, 2021 as set forth in LMO Section 16-2102.E.2.
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o The Board has authority to render the decision reached here under LMO Section 16-2-102.G.
Conclusions of Law:
o The application is in compliance with the submittal requirements established in LMO Section
16-2-102.C.
o The application and notice requirements comply with the legal requirements established in
LMO Section 16-2-102.E.2.

As provided in LMO Section 16-2-103.S.4, Variance Review Standards, a variance may
be granted in an individual case of unnecessary hardship if the Board determines and
expresses in writing all of the following findings of fact.

Summary of Facts and Conclusions of Law:
Criteria 1: There are extraordinary and exceptional conditions pertaining to the particular piece of property (LMO
Section 16-2-103.S.4.a.i.01):
Findings of Fact:
o Sandcastles by the Sea is a small lot single-family subdivision that consists of 83 lots.
o Most of the lots within the subdivision range from 0.06-0.13 acres with the majority of the
lots around 0.07 acres.
o The majority of the lots within the subdivision were platted with a 20’ rear setback and buffer.
o The subject property is mostly rectangular in shape as are the majority of the lots in the
subdivision.
o The subject lot is 0.09 acres in size.
o The subject property does not contain any unique site features that prohibit development on
the lot.
Conclusions of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.01
because there are no extraordinary and exceptional conditions that pertain to this particular
property.
o The subject property is average in shape and size for the subdivision and does not contain any
extraordinary or exceptional conditions that prohibit development on the lot.
Summary of Facts and Conclusions of Law:
Criteria 2: These conditions do not generally apply to other properties in the vicinity (LMO Section 16-2103.S.4.a.i.02):
Findings of Fact:
o There are no extraordinary or exceptional conditions that pertain to this property.
o The majority of lots in the Sandcastles by the Sea subdivision are nearly identical in size and
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shape.
o A 20’ adjacent use setback and buffer is applied to all properties located on the perimeter of
the subdivision, except those on the Western perimeter which have a 25’ adjacent use buffer.
o The conditions that apply to the subject property also apply to other properties in the vicinity.
Conclusion of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.02
because there are no extraordinary or exceptional conditions that apply to the subject property
that do not also generally apply to other properties in the vicinity.
Summary of Facts and Conclusions of Law:
Criteria 3: Because of these conditions, the application of this Ordinance to the particular piece of property would
effectively prohibit or unreasonably restrict the utilization of the property (LMO Section 16-2-103.S.4.a.i.03):
Findings of Fact:
o There are no extraordinary or exceptional conditions that pertain to this property.
o The Sandcastle by the Sea subdivision plat was approved with the 20 foot adjacent use setback
and buffer in the rear of the subject property.
o The Sandcastle by the Sea subdivision plat has a note that reads, “The only activities permitted
in the exterior subdivision buffer as labeled on this plan shall be those listed in permitted
activity in other buffer areas as per the LMO”.
o LMO Section 16-5-103.J, Development Within Required Buffers, does not list a patio as a
permitted activity within a required buffer.
o The subject property is currently developed with a 3-story single-family residence with 3,314
heated square feet, 1,137 unheated square feet, 5 bedrooms, 4 bathrooms, garage and a
swimming pool.
Conclusion of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.03
because there are no extraordinary or exceptional conditions that apply to the subject property
that would prohibit or unreasonably restrict the utilization of the property.
Summary of Facts and Conclusions of Law:
Criteria 4: The authorization of the Variance will not be of substantial detriment to adjacent property or the public
good, and the character of the zoning district where the property is located will not be harmed by the granting of the
Variance (LMO Section 16-2-103.S.4.a.i.04):

5

Findings of Facts:
o Staff has received no letters of opposition to this variance request.
o The purpose of the adjacent use buffer standards is to spatially separate development from
adjacent development with aesthetically pleasing natural or landscaped buffers. Such buffers
are intended to help mitigate potential negative effects between adjacent uses and provide
space for landscaping that can help improve air and water quality and be used to reduce storm
water runoff.
o The purpose of the adjacent use setback standards is to provide separation between structures
and property lines. Such separation is intended to maintain and protect the Town's Island
character and facilitate adequate air circulation and light between structures in adjacent
developments.
o The applicant is requesting to keep the existing paver patio which encroaches into the rear
setback and buffer.
o The use of hardscape in the buffer area is a modification to the Civil Engineer stormwater
runoff calculations for the Sandcastle by the Sea Subdivision. The area that is considered
buffers typically produces very little stormwater runoff due to the existing natural understory
flora. When this area is disturbed and modified with patio pavers, gravel & sand it drastically
changes the amount of stormwater runoff from what was expected to be from a natural
vegetative buffer.
o Staff has been informed that private covenants exist that prohibit disturbance of the 20 foot
buffer along the lagoon in between the Sandcastles by the Sea subdivision and the Hilton
Head Beach and Tennis Resort development. The private covenants prohibit the developer or
property owner from seeking the 10 foot buffer option adjacent to the Hilton Head Beach
and Tennis Resort development.
Conclusions of Law:
o This application does not meet the criteria as set forth in LMO Section 16-2-103.S.4.a.i.04
because the variance will be of substantial detriment to the adjacent property because the
purpose of setback and buffer requirements is to provide visual and spatial separation between
developments and mitigate the negative effects between adjacent uses.
o Due to the number of buffer encroachments and the impacts to the stormwater system Town
Engineering staff recommend that this practice not be allowed to continue.
o While it is not within the Town’s purview to enforce private covenants, the Town has been
informed that private covenants exist that prohibit disturbance of the 20 foot buffer between
the Sandcastles by the Sea subdivision and the Hilton Head Beach and Tennis Resort
development.
LMO Official Determination:
Based on the above Findings of Facts and Conclusions of Law, the LMO Official determines
that the request for a variance should not be granted to the applicant because all four of the
variance criteria have not been met.

6

BZA Determination and Motion:
The "powers" of the BZA over variances are defined by the South Carolina Code, Section 6-29-800,
and in exercising the power, the BZA may grant a variance "in an individual case of unnecessary
hardship if the board makes and explains in writing …” their decisions based on certain findings or
“may remand a matter to an administrative official, upon motion by a party or the board’s own
motion, if the board determines the record is insufficient for review.”
This State law is implemented by the Hilton Head Island Land Management Ordinance, Chapter 2,
Article 103 and the Rules of Procedure for the BZA.
A written Notice of Action is prepared for each decision made by the BZA based on findings of fact
and conclusions of law.
The BZA can either Approve the application, Disapprove the application, or Approve with
Modifications. Findings of Fact and Conclusions of Law must be stated in the motion.

PREPARED BY:
ML
Missy Luick, Senior Planner

February 15, 2021
DATE

REVIEWED BY:
ND
Nicole Dixon, AICP, CFM, Development
Review Administrator

February 15, 2021
DATE

ATTACHMENTS:
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B)
C)
D)
E)
F)

Vicinity Map
Applicant’s Narrative
Subdivision Plat
As-built
Site Pictures
Buffer Table
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This information has been compiled from a variety of unverified general sources
at various times and as such is intended to be used only as a guide. The Town of
Hilton Head Island assumes no liability for its accuracy or state of completion.
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I am writing this letter to request a variance to reduce the rear vegetative buffer
on my lot from the required 20 feet to 5 feet.
My single-family home is located in the Sandcastles by the Sea neighborhood in Folly Field. The Town of
Hilton Head Land Management Ordinance requires an adjacent use buffer along the boundary of my
subdivision. In the case of my lot, the buffer is 20 feet from the rear property line. The Town of Hilton
Head requires this 20 foot buffer to be a natural vegetated area, and to provide an aesthetic and spatial
separation between uses and streets and uses and adjacent properties.
I am requesting a variance to allow 8 feet of the vegetation buffer in my backyard to contain
improvements of natural looking stone pavers with permeable joints, and a natural looking stone
retaining wall of less than 3 feet in height, to prevent erosion of soil into the swimming pool and other
livable space in the home and for safety of our family and our guests from alligators due to the extreme
nature of the size of the lot..
The patio is only encroaching on one side as the property line curves further away from the home onto
the adjacent property. I believe the variance I am requesting meets all the towns criteria for approval.

Extraordinary and exceptional conditions pertain to my property and do not
apply to other properties in Folly Field or on Hilton Head Island.
The Sandcastle by the Sea neighborhood was a residential planned community first developed back in
2006 by Star Fish Investments LLC. The community was developed into 83 individual buildable lots. All
the lots are nearly identical in size and shape, and measure roughly 100 feet long by 33 feet wide, and
only average 0.076 acres each. My lot, which measures much less than 1/10th of an acre, is extraordinary
and exceptional compared to all the surrounding lots both in Folly Field and on the entire island. In fact,
my lot is less than half the size of all the surrounding residential lots in Folly Field. Other residential lots
on Hilton Head Island are on the average 5 times larger than my lot. These statistics make my lot
unusually small as compared to all the other residential lots on Hilton Head Island.
Because my lot is exceptionally small in comparison to other lots on Hilton Head Island, my buildable
footprint is also exceptionally small. In fact, due to easements and setbacks on the lot, the home had to
be built utilizing every square foot of buildable space. The home literally had to be built exactly between
the required front setback from the street, and the required 20-foot vegetation buffer at the rear of the
lot. The buildable footprint is so small on my lot, a one-story home could only have ONE bedroom. I am
not aware of any other residential lot on HHI, outside my neighborhood, with such a small buildable
footprint. The small buildable footprint that I have required me to build a three-story home to get
enough square footage to accommodate my family.

Application of the Land Management Ordinance to my piece of property would
unreasonably restrict the utilization of the property.
Because the extraordinary and exceptional conditions of my property explained above, I was forced to
build the rear of my home up against the 20-foot vegetation buffer setback line. The application of the
Land Management Ordinance effectively rendered my entire backyard a vegetation buffer in which no
improvements could be made. There is no usable side or front yard space as well. I would like to request
a variance to reduce my rear vegetation buffer from 20 feet to 12 feet to regain a small amount of
usable backyard in my home that will also serve as safety barrier for our family and guests. If a Variance
is granted to reduce my vegetative buffer from 20 feet to 12 feet, I will be allowed to lay natural looking
stone pavers that blend in with the environment in this 8-foot area. The joints between the stone pavers
will allow for proper drainage.
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THIS IS 27 SANDCASTLE AS VIEWED FROM ACROSS THE LAGOON FROM HILTON
HEAD BEACH AND TENNIS. THE PATIO CANNOT BE SEEN, NOR CAN THE WALL.
YOU CAN SEE THE TREE AND ALL OF THE VEGETATION FROM THE ORIGINAL
APPROVED BUFFER PLAN ONLY. THIS PHOTO WAS TAKEN ON SEPTEMBER 30TH,
2020- RIGHT AFTER THE GRASSES HAD BEEN TRIMMED DOWN DUE TO DEAD
LEAF ENDS. SO ITS USUALLY EVEN TALLER THAN THIS PHOTO.
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27 SANDCASTLE Patio and wall with vegetation behind it. And you can see
where we added the three Italian cypress as well as additional shrubs beyond
the approved original vegetation plan.

The adjacent property looking towards ours.
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The authorization of the Variance will not be of substantial detriment to
adjacent property or the public good, and the character of the zoning district
where the property is located will not be harmed by the granting of the
Variance.
Prior to getting a certificate of occupancy on our home, the builder obtained an approved revegetation
landscape plan and this was approved by the town. These plantings were put in place.
There was a grassy area that was not replanted as it had previous existed and was not part of the
revegetation plan. This area was allowed by the builder to be planted as grass and was not part of the
revegetation plan in the buffer. All that was done after was that permeable and semi porous pavers
were put on top of the grass area. These pavers can be taken up at any time and do not change the
landscaping that was previously approved in the buffer so we feel the current patio should be
grandfathered in.
As far as adjacent property impact, the only property owners that can see my property or proposed
improvements, are all located on the same street in Sandcastles by the Sea. Each of these adjacent
owners have all the same issues as described above and are requesting the same variance I am
requesting.
The condo community across the lagoon has absolutely NO VEGETATION buffer at all to the lagoon.
Further, the town has already offered a 10 foot variance without us having to go through this
application process if we obtain signatures of all owners in the community. If this is acceptable to the
town this shows that our current use is not of substantial detriment to any adjacent. I am asking for 2
feet less than that. There will be no visual change or loss of benefit to the town or adjacent properties.
As you can see in the photos, the area from the patio to the lagoon is highly vegetated with the plan
approved when the home was originally built. Removing the patio and returning it to grass does not
improve or increase the vegetation inside the buffer as all of the required plantings have already been
put into place.
Further, the adjacent home pictures below (not in violation only due to a property line variation ) with
the pool outside actually extends beyond our patio and has no signifigant vegetation on the bank. Once
again proving that OUR improvement is not of substantial detriment as it is far less visual than adjacent
homes.

Attachment B

The current position of the Town Of Hilton Head Island to keep a heavily
vegetated buffer in place that essentially backs up to the house is now creating
a dangerous area for alligators to hide and ambush my family and children
without allowing an adequate escape route while using the pool .
On August 20th 2018 a woman was killed by an alligator attack on Hilton Head Island. The husband is
now suing for community for wrongful death and being grossly negligent by not taking adequate steps
to prevent the attack.
By the pictures presented in the violation taken by the Town of Hilton Head you can see how dense the
vegetation has grown within the buffer in the space of two years. Imagine an alligator hiding within the
vegetation buffer right off the pool. THEY DO. WE see them. We also have photos attached of them
coming onto land very close to the pool. There is no way you could see an alligator right before it is
ready to attack. You can also see that even with the current patio and low retaining wall that there is at
least some distance that will allow for an escape route to be executed. It is essential to the safety of my
family and guests that the buffer be reduced to five feet so the small retaining wall can give my family
an escape route from alligator attacks. Enforcing a rule to require a heavily vegetated area that backs
up to a pool where children are playing knowing there are alligators in the pond that backs up to the
pool would be grossly negligent. I have enclosed a recent picture of an alligator in the pond taken from
my deck. We also have video of a large alligator that attacks and eats an animal in the yard to the right
of my pool .Would you and your family feel safe swimming in a pool or enjoy using your yard as one
should be allowed knowing the alligators on the island and knowing an alligator is only a couple of steps
from encountering you and your family.
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This is an alligator at the base of our vegetation buffer. Most recently it had a nest in the vegetation and
frequently comes up onto land here. The seating wall and patio would prevent one form being able to
dart out of the water directly into a person or our pool. Unfortunately, we witness so many of the
vacationers across the lagoon at Hilton Head Beach and Tennis Condos feeding and taunting them that
they immediately come towards our homes when people are outside or they smell food. Unfortunately,
relocation will not work as this behavior is constant from the condo guests/residents.

If our Variance is denied, enforcement of this strict vegetation buffer will result in an unnecessary
hardship for my family, and if a variance is granted, I feel the spirit of the law will still be observed,
public welfare, community beautification and safety will not be diminished and substantial justice will be
done.
Thank you for your time,

Jennifer Miotto
OWNER- 27 Sandcastle Ct. Hilton Head Island
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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VAR-001983-2020
27 Sandcastle Ct
Site Photos Taken 11/6/2020
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Attachment F
F.

Buffer Types
Table 16-5-103.F, Buffer Types, describes the five different buffer types in terms of their function,
opacity, width, and planting requirements. Either of the options under a specific buffer type may be
used at the option of the developer / applicant . If the square footage of an existing building on a site
is being increased by more than 50% then the buffers must be brought into compliance with the
standards in this table.
TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE A BUFFER
This buffer includes low- density screening designed to partially block visual contact and create spatial
separation between adjacent uses or between development and adjacent streets with low traffic volumes.

Option 1

• Width: 20 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 3 every 100 linear feet
• Evergreen shrubs: 8 every 100 linear feet

Option 2

• Width: 10 feet
• Overstory trees : 2 every 100 linear feet
• Understory trees : 4 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

TYPE B BUFFER
This buffer includes low- to medium- density screening designed to create the impression of spatial separation
without significantly interfering with visual contact between adjacent uses or between development and
adjacent minor arterials.

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 10 every 100 linear feet

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 8 every 100 linear feet
• Evergreen shrubs: 12 every 100 linear feet

TYPE C BUFFER
This buffer includes medium- density screening designed to eliminate visual contact at lower levels and create
spatial separation between adjacent uses .

Option 1

• Width: 25 feet
• Overstory trees : 3 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide

Option 2

• Width: 15 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• A solid wall or fence at least 3 feet high or
a solid evergreen hedge at least 3 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen
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TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
TYPE D BUFFER
The buffer includes high-density screening designed to eliminate visual contact up to a height of six feet and
create a strong spatial separation between adjacent uses . A Type D buffer is required adjacent to all loading
areas per Section 16-5-107.H.8.d, Buffering of Loading Areas.

Option 1

• Width: 30 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 6 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 6 feet high at maturity
• At least 50% of all trees must be evergreen

Option 2

• Width 20 feet
• Overstory trees : 6 every 100 linear feet
• Understory trees : 8 every 100 linear ft
• A solid wall or fence at least 6 feet high or
a solid evergreen hedge at least 6 feet high
and 3 feet wide
• At least 50% of all trees must be evergreen

TYPE E BUFFER
This buffer provides greater spacing and medium- density screening designed to define "green" corridors
along major arterials.

Option 1

• Width: 50 feet
• Overstory trees : 4 every 100 linear feet
• Understory trees : 5 every 100 linear feet
• Evergreen shrubs: 20 every 100 linear feet
and at least 3 feet high at maturity

Option 2

• Width: 35 feet
• Overstory trees : 5 every 100 linear feet
• Understory trees : 7 every 100 linear feet
• Evergreen shrubs: 25 every 100 linear feet
and at least 3 feet high at maturity
• At least 50% of all trees must be evergreen
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TABLE 16-5-103.F: BUFFER TYPES
MINIMUM BUFFER WIDTH AND SCREENING REQUIREMENTS 1,2,3,4,5,6, 7
NOTES:
1. Required overstory trees shall be distributed and spaced to maximize their future health and effectiveness
as buffers. Other required vegetation shall be distributed within the buffer as appropriate to the function of
the buffer.
2. Where an adjacent use is designed for solar access, understory trees may be substituted for overstory
trees.
3. Fences or walls within an adjacent street or use buffer shall comply with the standards of Sec. 16-5-113,
Fence and Wall Standards.
4. A berm may be provided in conjunction with the provision of a hedge, fence, or wall to achieve height
requirements, provided its side slopes do not exceed a ratio of three horizontal feet to one vertical foot and
the width of its top is at least one-half its height .
5. If a buffer length is greater or less than 100 linear feet, the planting requirements shall be applied on a
proportional basis, rounding up for a requirement that is 0.5 or greater, and down for a requirement that is
less than 0.5. (For example, if the buffer length is 150 linear feet, and there is a requirement that 5
overstory trees be planted every 100 linear feet, 8 overstory trees are required to be planted in the buffer
(1.5 x 5 = 7.5, rounded up to 8)).
6. Minimum buffer widths and minimum planting requirements for adjacent street buffers may be reduced by
up to 30 percent in the S District, 20 percent in the RD and IL Districts, and 15 percent in all other
districts, on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated;
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts; and
g. In the S, RD, and IL districts, there are no reasonable options to the reduction that allow development
of the site to be designed and located in a way that complies with LMO standards.
7. Minimum buffer widths and minimum planting requirements for adjacent use buffers may be reduced by
up to 10 percent any district on demonstration to the Official that:
a. The reduction is consistent with the character of development on surrounding land ;
b. Development resulting from the reduction is consistent with the purpose and intent of the adjacent
setback standards;
c. The reduction either (a) is required to compensate for some unusual aspect of the site or the proposed
development , or (b) results in improved site conditions for a development with nonconforming site
features ;
d. The reduction will not pose a danger to the public health or safety;
e. Any adverse impacts directly attributable to the reduction are mitigated; and
f. The reduction, when combined with all previous reductions allowed under this provision, does not
result in a cumulative reduction greater than a 30 percent in the S District, 20 percent in the RD and IL
Districts, or 15 percent in all other districts.
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Board of Zoning Appeals
Missy Luick, Senior Planner
February 15, 2021
Waiver Report

The BZA requested that staff keep them informed of substitutions of nonconformities for
redevelopment that are granted by staff. A memo is distributed every month at the regular BZA
meetings and is discussed under staff reports on the agenda.
The following language is contained in Section 16-7-101.F, Substitutions of Nonconformities for
Redevelopment, which gives the Administrator the power to grant such substitutions for existing
nonconforming structures and site features.
LMO Section 16-7-101.F:
“To provide flexibility and encourage redevelopment of sites with nonconforming features or
structures, the Official is authorized to approve a Development Plan for such sites if the proposed
development:
1.
Will not include any new development that increases the amount of encroachment into any
required buffer or setback;
2.
Will not increase the impervious cover on the site over the maximum allowed for the district
or the existing impervious cover, whichever is greater;
3.
Will not result in a density in excess of what is allowed under this Ordinance, or the existing
density, whichever is greater;
4.
Will lessen the extent of existing nonconforming site features to the greatest extent possible;
5.
Will not have an adverse impact on the public health, safety or welfare; and
6.
Will lessen the extent of nonconformities related to any existing nonconforming structure on
the site to the greatest extent possible.”
There has been one waiver granted by staff since the January 28, 2021 BZA meeting.
1.

WAIV-000019-2021-2020, 17 Jacana Street – A waiver application was received to
replace a fence of the same height and footprint as the existing fence- which was
damaged. Current regulations allow a fence up to 4 feet tall in the adjacent street setback
and buffer. The request was to keep the 6 foot tall fence in the adjacent street setback and
buffer. The replacement fence did not increase the amount of encroachment into the
setback and buffer and because the applicant agreed to plant additional vegetation in the
adjacent street setback and buffer to soften the appearance of the fence and bring the site
more into conformance with the LMO, the waiver was granted.
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