TOWN OF HILTON HEAD ISLAND
Board of Zoning Appeals
Minutes of the March 26, 2018 2:30 p.m. Regular Meeting
Benjamin M. Racusin Council Chambers

Board Members Present: Chairman David Fingerhut, Vice Chairman Jerry Cutrer, Charles
Walczak, Robert Johnson, John White, Lisa Laudermilch

Board Members Absent: None

Council Members Present:  David Ames, Kim Likins, Mayor Bennett

Town Staff Present: Shawn Colin, Deputy Director of Community Development; Nicole Dixon,
Development Review Administrator; Brian Hulbert, Staff Attorney; Teri Lewis, LMO Official,
Taylor Ladd, Senior Planner; Teresa Haley, Senior Administrative Assistant

Call to Order
Pledge of Allegiance to the Flag
Roll Call

Freedom of Information Act Compliance

Public notification of the Board of Zoning Appeals meeting has been published, posted and
mailed in compliance with the Freedom of Information Act and the requirements of the Town of
Hilton Head Island Land Management Ordinance.

Welcome and Introduction to Board Procedures
Chairman Fingerhut welcomed the public and introduced the Board’s procedures for conducting
the business meeting.

Approval of Agenda
Chairman Fingerhut asked for a motion to approve the agenda. Mr. Walczak moved to approve.
Mr. White seconded. The motion passed with a vote of 5-0-0.

Approval of the Minutes — Meeting of January 22, 2018

Chairman Fingerhut asked for a motion to approve the minutes of the January 22, 2018 meeting.
Vice Chairman Cutrer moved to approve. Ms. Laudermilch seconded. The motion passed with
a vote of 5-0-0.

Unfinished Business — None

New Business

APL -00439-2018 — Request for Appeal from Tamara Becker and Ronda Carper on behalf of
the Bradley Circle Community. The appellants are appealing staff’s determination, dated
February 8, 2018, which states that the structures proposed for 28 Bradley Circle and 3 Whelk
Street are vested to a height of 75’ above the base flood elevation (BFE).

For a full description of the above-referenced appeal hearing, see the certified transcript
attached hereto as Exhibit A and made a part of the record hereof.
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10.

11.

12.

Board Business — None
Staff Report
a) Waiver Report — The Waiver Report was included in the Board’s packet. Ms. Ladd gave an

update regarding the April meeting.
Adjournment

Mr. Johnson moved to adjourn. Ms. Laudermilch seconded. The meeting was adjourned at

4:48 p.m.
Submitted by: Teresa Haley, Secretary

Approved: June 25, 2018

David Fingerhut, Chairman
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EXHIBIT A

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING

Case No.

HILTON HEAD ISLAND

1

THE STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

TOWN OF HILTON HEAD ISLAND
BOARD OF ZONING APPEALS MEETING

March 26, 2018

The the following transcript was

transcribed from audio file provided by The Town

of Hilton Head, South Carolina by Charles T.

Nussbaum.
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING

Case No.
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING

Case No. 3

1 CHAI RVAN FI NGERHUT:  |'mgoing to
2 call the neeting to order. Wlcone to
3 the Board of Zoning Appeals. W're

4 going to start our neeting with the

5 Pl edge of All egi ance.

6 (Wher eupon, Pl edge of All egi ance
7 was recited.)

8 CHAI RVAN FI NGERHUT:  Thank you.
9 Teresa, will you please call the role?
10 M5. HALEY: M. WAl czak?

11 MR WALCZAK: Present.

12 M5. HALEY: M. Fingerhut?

13 CHAl RMAN FI NGERHUT:  Present.

14 M5. HALEY: M. Cutrer?

15 VI CE CHAI RVAN CUTRER:  Present.
16 M5. HALEY: M. Wite?

17 MR VH TE: Present.

18 M5. HALEY: Ms. Lauderm | ch?

19 MS. LAUDERM LCH: Present.
20 M5. HALEY: M. Johnson is
21 expect ed.
22 CHAI RMAN FI NGERHUT:  Thank you.
23 Are we in conpliance with the Freedom

24 of I nformati on Law?
25 MS. HALEY: Yes, sir, we are.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING

Case No.

CHAI RVAN FI NGERHUT:  Thank you.

Wel conme everybody, again, to the Board

of Zoni ng Appeals. Special welcone to

Counci

| mn Anmes. Thank you for com ng.
Today we have one matter on our

agenda. It is an appeal. In an

appeal

, host inportantly, there's no

public comment. We will hear first

fromthe appellant, who will have 20

mnutes to present their argunents.

After

that, will have -- we'll hear

fromthe Town, will have 20 mnutes to

give their argunents. After that,

t her e’

s five mnutes rebuttal, which

can be adjusted or extended, as needed.

After that, the Board w |l discuss the
appeal that we've heard. A notion wll
be made, hopefully, and we'll have a
deci si on.

May | have a notion for approval

of the agenda?

(Cr

MR. WALCZAK: So noved.

CHAI RVAN FI NGERHUT:  Second?

MR. VWH TE: Second.

CHAI RVAN FI NGERHUT:  Al'l in favor?

COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 5

(Al Aye.)

CHAI RMAN FI NGERHUT: Can | have a
noti on for approval of the mnutes from
our January 22nd neeting?

VI CE CHAl RMVAN CUTRER:  Move for
approval as witten.

CHAI RMAN FI NGERHUT:  Second.

M5. LAUDERM LCH:  Second.

CHAl RVAN FI NGERHUT:  All in favor?

(Al Aye.)

CHAI RVAN FI NGERHUT:  There's no
unfini shed busi ness. Anything before
new business? M. Cutrer?

VI CE CHAl RMAN CUTRER:  Chai rman, |
nove that the Board of Zoning Appeal s
go into executive session for a few
nonents to obtain | egal advice from
town counsel on certain issues relating
to the matter before us today.

CHAI RVAN FI NGERHUT: We have a

noti on for executive session. |s there
a second?
VR Wite: "Il second.

CHAl RMAN FI NGERHUT:  All in favor,

pl ease say aye.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING

Case No.

(Al Aye.)
CHAl RVAN FI NGERHUT:  We' I | step

i nto executive session for a brief

adj our nnent and be back.

(Brief recess for executive

session.)

W' re
t aken

CHAI RVAN FI NGERHUT:  Thank you.
back in session. No action was
during executive session.

Next item on our agenda is new

busi ness, Appeal No. 00439-2018. The

appeal

from Tamar a Becker and Ronda - -

excuse nme -- Carper.

Appel | ants, pl ease cone up.

Pl ease state your nane for the record,

note your appearance, and sign in if

t here

her e,

we'l |

you.

(Cr

IS a sheet there.

M5. BECKER  There's not a sheet
but, hello, |I'm Tanmara Becker.

M5. CARPER  And |I' m Ronda Car per.
M5. BECKER And if you're ready,
get started.

CHAI RVAN FI NGERHUT: W are, thank

M5. BECKER  Thank you. So

COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 7

Ronda -- we have a -- can you hear ne
If I stand over here and not in front
of -- because that's really tall and |
need to see ny papers. |Is that -- or
should I nove?

CHAI RMAN FI NGERHUT: Maybe nove by
the m crophone. | can hear you, but
everybody in the rooma not be able to.

M5. BECKER Al right. So I'l]
just bring ny little TV dinner tray and
we' |l nove over here.

CHAI RVAN FI NGERHUT:  Thank you.

M5. BECKER  You're welcone. So
Ronda Carper and | are here today
appeal ing an official decision of
Ms. Lewis and | don't know if M.
Laughlin is here, but one of the things
we'd like is for himto identify his --
who his clients are. He's not here.
This is -- do we know who
M. Laughlin's actual clients are?

CHAI RVAN FI NGERHUT: This is your
appeal .

M5. BECKER  Yes.

CHAI RMAN FI NGERHUT:  And you

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 8

really can't pose questions to the
panel .

M5. BECKER  Yeah, okay.

CHAI RMAN FI NGERHUT:  And, vyou
know, so we're not questioning
W t nesses, so | would ask that you just
present your argunents and | egal issues
and what you'd like us to | ook at,
pl ease.

M5. BECKER  Ckay. So we believe
that the Oficial has nade an erroneous
decision as stated in official letter.
Ms. Lewis and the Town of Hilton Head
had no clarity as to the proper |egal
hei ght restriction for the nentioned
properties of 28 Bradley Crcle and 3
Whel kK Street, fornerly known as Bradl ey
Crcle lots 1 and 2.

Al so, by the way, also known as
lot 1, yet Ms. Lews chose to wite a
letter in response to M. Laughlin's
|l etter on behalf of his clients, that
based on the erroneous readi ng of one
attachnent and the variance package
presented to the BZA on March 28, 2016

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 9

for two variances, neither of which had
to do with height.

Gving the client, the devel oper,
and the fornmer owners, whoever it is at
this point, a vested right to build to
a height that was al ready reduced
t hrough an ordi nance anendnent. In
fact, during a pending ordi nance
period. That ordi nance cane about
because of an outcry of the residents
on Bradley G rcle and fol ks who had
seen or heard of a house, a 75-foot
bui | ding, single famly hone.

A towering mni hotel disguised as
a single famly honme was affecting the
nei ghbor hood, what it |ooked like. And
so, for public safety reasons, for the
public health and general welfare, the
Town of Hilton Head -- and | thank them

all -- listened to us carefully and
t hey put through an ordi nance -- and
we'll get to that in a second -- to

reduce the height from75 feet to a
maxi mum of 45 feet.
Actually, went a little bit

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 10

further and through the help of the
Counci | and Mayor and the Conmmunity
Devel opnent Office, we were able to
return Bradley Crcle to an RM8 zoning
district instead of the Resort

Devel opnment District that was

m st akenly included in the 2014 LMO
change.

It's interesting that | recently
read that -- in all of that |'ve read,
that the general popul ation has to know
as nmuch as our governnment, and that's a
real tall order, but regardl ess of
that, let nme et you know sone things
about nyself. I'mawife, I'ma
not her, a grandnot her, a daughter of
t he Anmerican Revolution, a proud Texan
who has nmade H lIton Head |sland her
permanent honme with ny husband and
famly.

My degrees are in psychol ogy and
counseling, with an enphasis in
addi ctions and crim nal behavior. And
|'ve taught first grade through coll ege
| evel masters courses, but |I'mnot a
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 11

| awyer, so if | say anything that may
not be exactly worded |ike your -- a

| awyer would typically say, | apologize
and | ask for your forgiveness and

pl ease accept who | amas | stand

bef ore you.

So we found that there's a
substantial and a sufficient -- there's
substantial and sufficient south care
| aw -- South Carolina |law that needs
to -- that we need to address regarding
the issues at 28 Bradley Circle, 3
Whel k Street. And those of you who
have foll owed the saga know that that's
why we're here. M. Laughlin, in his
letter -- M. Laughlin wote in his
letter to Ms. Lewis and said that when
she wote to Radu Chindris, who is the
devel oper on August 23rd, telling him
that he needed to have a decision by a
court or some determ nation nade

because there's a settlenent agreenent,

was right.
She was right to do that. If an
interpretation -- if there is a known

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 12

restrictive covenant, as there was in
this case, Ms. Lewis nade the right
deci sion in asking for that
interpretation. It doesn't inpact
whet her or not a building permt
ultimately gets given, but part of the
requirenents by law is that she needs
to ask for there to be a specific

rel ease between the parties who have
cone to a settlenment agreenent and
restrictive covenants.

The settl enment agreenent that |
ment i oned makes no nention of height
what soever. M. Laughlin, in this
|l etter, goes on and he says that when
the variances were approved, Bradley
Crcle was a resident -- Resort
Devel opnent District; however, the Town
of Hilton Head rezoned the big --
Bradl ey G rcl e nei ghborhood back to
RM8 in Qctober 2017 and not hi ng on
Bradley Crcle -- 28 Bradley GCrcle or
2 Welk Street had been done.

There was no financi al
expenditure. No permt. Only an at --
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 13

contenpl ated use, and in the late
Francis properties versus Cty of
Charl eston, there is no right height
in -- there's no right to height so the
South Carolina case law in Daniels
versus City of Gooseneck and South
Carolina State Act 6-29-1560. So
nor eover, the maxi num hei ght of all
single famly hones in H|lton Head was
changed and that was by ordi nance.
|"mgoing to skip sone stuff
because | know | don't have a | ot of
time and | may have to go back to it.
M. Laughlin, on page 3 of his letter,
he says that the delays that have
occurred have cost his clients --
has -- they've suffered and have caused
t hem substantial economic |loss. | just
want to point out, because this is
I nportant, that there has been no
economc loss. W all knowit's
inportant for his clients to try and
find and denonstrate sone sort of
econom c investnent in the properties

in order to bolster their claim vested

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 14

rights.

As we know historically, there are
three ways to claimvested rights and
nost have to do with having invested
nmoney in reliance of the governnent act
and there are varying degrees of
reliance to the concept, but here,
there has been none. 1In fact, on the
BZA hearing, was March 28th of 2016,
and after that hearing, there was a
lawsuit that was filed with the Grcuit
Court by a neighbor, DST. They are the
owners of 3 Uchin Crcle and they
chal | enge the BZA decision at that
poi nt on a nunber of grounds.

Settlenment -- they went into
settlenent, it was dism ssed, and they
went into settlenent, so April 27,
2017, they were in that process. It
was all ultimately signed in July of
2017 and then M. Chindris purchased
the property on May 6th -- 10th, 2016.
He had the | ot surveyed April 17th of
2017 and he denoed the house on May 21,
2017 without a permt.

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 15

Transcon then -- M. Chindris,
Transcon, his business, they owned the
house. Then on July 17, 2014 -- 2017,
he sold to Monte Devel opnent for -- one
of the lots for $600, 000 w thout having
done a thing. And then on July 14th,
he sold -- or it's June 14th, he sold
to Bradl ey Beach Partners, LLC for
$600, 000 wi t hout havi ng done a thing.

So you can see that there --

M. Laughlin's Conjecture, that there
was a substantial |oss and that they
were | osing noney because of these
del ays is not accurate. He's not

| osi ng noney and no noney has been
invested. M. Chindris purchased
property for $535,000 and that by the
time we get to July 14, 2017, he's

al ready made $665, 000 on the property
without lifting a finger.

It also brings ne to a point --
and |'mgoing to be junping around a
little bit because |I'mreally concerned
|"mgoing to run out of tinme. | didn't
know there was a tine limt. So |I'm

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 16

going to junp around a little bit and
hopefully get to everything and |I'm
going to go back and answer as nany
guestions for you as | can because |
have a book of information that |'ve
read. There is nmultiple | aws and
regul ations that we need to be focused
on here.

For instance, in the -- and it's
witten in the staff report and I'1|
get toit. On background, the
applicant, Dr. Craig, Dr. Frederick
Craig and Ms. Shirley Dorsey, purchased
this proper -- or Dr. Craig actually
purchased it in 1998. Interestingly,
and oddly, we should play the lotto.
It's six -- so he paid $665,000 for the
property. |If you'd like -- he paid
$665, 000 for the property, that
property is right here -- and | don't
know why you can't see it. Mybe
soneone can do this for ne.

And that property was lot 1 and
| ot 1-A, and when the map cones up,

you' Il see that what we're talking

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 17

about as Bradley Crcle, 18 Bradley
Crcle, 3 Welk Street, ot 1 and 2,
was actually lot 1. And that was
street side of the marsh. Lot 1-Ais
on the ocean side. So there were two

| ots, but one was on the marsh side and
one was on the ocean side. And that's
the configuration when in 1998 when

t hey bought -- it's upside down but
that's okay. | can change it, right?

CHAI RVAN FI NGERHUT:  Yes.

M5. BECKER  That better for you?
Shoul d be. Wen they purchased the --
when Dr. Craig purchased the property,
there was one house on it on ot 1 up
at front. In 2003, as noted in
Ms. Dixon's report -- and | have the
records for you, it's an interesting
situation. Dr. Craig and Ms. Dorsey
re-platted it and nade -- created the
subdi vi sion of five |ots.

They took ot -- and we're going
to talk about just this portion up here
because that's the part of the property
that we're -- is lot 1 and |lot 2,

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 18

that's a matter of interest at this
point. And when they devel oped the --
when they created, thenselves, this
subdi vision, they created five |lots,
and of the five lots, three were flag

| ots that exist -- that house that you
see that was existing fromthe day that
mss -- Dr. Craig bought it.

So when the B -- when the BZA got
this application, there was sonethi ng
that was omtted that was very
I nportant, right, because you all know
t hat you cannot grant a variance for
hardship that's of your own maki ng.
This is Dr. Craig's property.

Dr. Craig was the applicant when they
cane before you on March 28th of 2016.
This was his design, he and M.

Shirley, that their -- Dorsey, this was
their design.

Five lots, putting that hone
straddling lot 1 and lot 2 that was --
that were the subject of the variances.
So they created the situation.

Mor eover, when you hear sone of the
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800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 19

di scussions, and |'m sure you' ve all
read the packet, they tal ked about fl ag
| ots or hones one behind the other, not
being common in the area. Wll, they
created three of themthensel ves.

So they want relief and that
vari ance application. That variance
application should never have been
brought before this Board. There was a
material om ssion and with an
i mmaterial om ssion, there is no
variance, it has to be stricken. This
was of their own -- this hardship that
they asked for relief fromwas of their
own nmaki ng.

So that's inportant, right? So
that's really inportant because it
gives Council the opportunity -- it
gives this Board the opportunity to
rescind those variances fromthe --
right out the gate. So that's a little
background on the property. There's a
| ot nore that | could go into but I
think I mght be short on tinme, but I

can answer questions. But | want to

@:R COASTAL COURT REPORTING & VIDEO SERVICES
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HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 20

make sure that you understand that this
entire create -- situation was created
by the applicants thensel ves.

Ckay. Good. So we've got that.
|'ve got so much and I'mjust -- you
know, | could probably -- this is |ike
teaching a class that |'ve never taught
before and only having a nonth to
prepare in a field that |'m not
famliar with so bear with nme, please.

So Ms. Lewis wites a letter and
she states that there is a diagram a
docunent in the letter in the variance
packet that she uses to make a deci sion

of that -- the height for these two
properties is vested for 75 feet and --
| don't know if you have that -- or |
have one. M. Lewis, could you -- am|

all oned to ask questions or no? Am|
not ?

CHAI RVAN FI NGERHUT:  You can ask
Ms. Lewis for --

MS. BECKER: | can ask Ms. Lew s
guestions?
CHAI RVAN FI NGERHUT: -- pieces --
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i f you need pieces of paper, things
that are in the --

M5. BECKER  Gkay. Thank you.

CHAl RMAN FI NGERHUT: I n your
appeal, she certainly --

M5. BECKER  Perfect.

CHAI RVAN FI NGERHUT:  -- be happy
to, if she has it.

M5. BECKER  That will help. |
don't know if you have it, | have one.
Do you have the -- okay. And | should
al so say, while we're waiting for her,
t hat over the course of the last few
years, in fact, fromthe tinme of 2014
when | bought ny property and started
building, | worked with all these
f ol ks.

CHAl RMAN FI NGERHUT: Ms. Lew s.

M5. BECKER And they're good
people. |Is this the one that you used?

CHAI RVAN FI NGERHUT:  Thank you.

M5. BECKER  You used Attachnent
H, because when we discussed this, |
beli eve you had said that you used
Attachment G? There we go. So this is

@:R COASTAL COURT REPORTING & VIDEO SERVICES
800-791-1100 www.coastalcourt.com

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No.

21



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

the attachnent that Ms. Lewi s uses when
she's looking for clarity. How to cone
to -- howto cone to an assessnent of
whet her or not there is a vested right
to 75 feet.

So inthis -- in a variance
application, all right -- and we're
going to just start fromthe begi nning.
| hope | don't run out of tinme. W're
just going to start fromthe begi nning.
In a variance application -- and you
know where variance application, we can
find them-- we can find information
fromthe information on the website,
the Hlton Head Town website, Appendi x
D-19 of the LMD, the variance
application itself. Variance
procedures, 16-2-102, and before the
Board of Zoning Appeal s because you
guys know about -- about vari ances.

An application for variance under
16- 105 expl ains what a vari ance
application is. The conpleted forns
and -- that are necessary and the

supporting docunents, fees, et cetera.
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In 102, which is the reviews --
standard revi ew procedures in
102(1)(a), these procedures shall apply
to all applications unless expressly
exenpted, and | don't believe there
wer e any exenptions here.

So under 16-2-103, there's sone
procedures, and under those procedures,
you're wel cone to have a preconference.
102 -- 16-2-102(3)(b), the pre --
application conference is not required,
but it's recormmended and it's
encouraged. One of the things that you
need to bring to that preconference
when you cone to ne is you need to
bring a conceptual site plan.

And their pre-application process,
the goal there is to neet with staff
IS -- i s sonmeone who's designing
sonething -- to neet with staff and
have staff go over sone of the problens
that m ght be there, nmake sone
suggestions, look to see how the LMD is
going to work for them and to find out
what they can do. And then staff is
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ki nd enough that they wite a report
for you and they give that to you.

s that nme?

CHAI RVAN FI NGERHUT: 20 m nut es.
It's okay, just try to be m ndful of
the tinme and perhaps wi nd down.

M5. BECKER So let nme -- so let

me -- here's what |'mgoing to tell
you, that in ny book, | have |aw after
law and rule after rule. 1'mgoing to

give you the summary, and if | have to
go back and pull out the |aws, | want
you to know that everything |'m about
to say is not because | nmade it up,
it's not because it's what | wish it
were, it's not because | woul d hope
that you will believe ne, it's because
every single solitary thing | say is
going to be based on a law that is
either South Carolina |law or Hilton
Head law or it's a | aw, because vested
rights is such a broad area of | and
use, that |'ve read from Washi ngton DC
to Maine to Florida and everywhere in
bet ween.

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 25

Here are sone facts, okay?
Wthout pulling the aws out so | can
go through, here are sone facts. W
don't have a site plan, okay? A site
pl an, according to the definitions in
16-1 -- 16-10-101 of our |aw
requires -- requires that you have a --
a detail ed engineering plan to scale
and that scale is repeated -- in all
t hose places where | told you you can
find out about variances, that scale is
repeatedly nentioned to be 1 inch to 30
feet, so that's one thing that you
need -- that's a definition by |aw.

And if you go to our Code, you'll
see that sone of the things that are in
there are sone great stuff. There are
specific words that are highlighted and
they' re defined and then the Oficial
has the opportunity under
Interpretations, and it's all by code,
okay, so I'mgoing to skip through the
code so that | can focus on how
|'ve given you the information, but I

can refer to it if you want specifics.
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So under interpretations, there
are definitions and then you have
certain words that have been defined in
the Code. Then there are -- the
O ficial has the opportunity, too, if
the words aren't there, everything el se
Is to be coomon every day use. And if
it's not coommopn every day use, she also
can refer to a nunber of different -- a
pl anner's guide, a nunber of different
books that |I'm sure are specific to
| and use, but you can al so use things
as sinple as the Oxford dictionary or
the Mriam Wbster dictionary to find
your definitions and codes.

So site plan is defined as a
detai |l ed engi neering planned to scale
t hat reasonably shows what you are --
what you're building, what you're
doing. So we look for a site plan that
has a scale of 1 inch to 30 feet with
detail ed engineering. This is the
picture that Ms. Lewis used to nake the
decision that was 75 feet.

First of all, it's not to scale.
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There's a few things | want to point --
it has -- and it didn't -- and

nor eover -- okay. Let's just junp
around. Moreover, in the state code,
you al so have to have a site specific
devel opnent plan. So what they throw
in there has to be site specific.

So you have to nake sure that that
pl an that you're presenting for your
variance is for that particular
property. Let's just ook at this one.
And ny husband was going to present
this and I'"'mgoing to take his spot and
|"'mgoing to do it. | don't see a
detail engineering plan and the
engi neering plan has specifics, it has
data, it tells you exactly what it is
that you want to build and how you're
going to build it.

Furthernore, | don't see a sale of
1 inch to 30 feet. 1In fact, the scale
that it refers to here is 316 inches
equals 1 foot. And by any nmani pul ation
of measure with -- if you look at this

plan, it does not reflect the property

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 28

of 28 Bradley Crcle or 3 Welk Street.
In fact, if you neasured it out from
the property line to property |ine,

whi ch, by the way, property line that
you wll see on -- it's nmy right so it
must your left, that's not their
property line, that's Welk Street.

So the actual property line is 8
feet -- or 15 feet closer to the
bui l dings. But be that as it may, |I'm
going to list a whol e bunch of problens
for you. It doesn't have -- that's not
an engi neer -- detailed engineering
pl an because |'m sure M. WAl czak can
tell us. There's no specifications on
there. There's no data on there.
There's no information that's going to
gui de you in building.

It is not to scale. It is also --
and if we pulled it over alittle bit,
you m ght be able to see it a little
bit nore clearly. Had |ots of copies
but I'mnot going to pull them out, but
you can see over here, it says that

this particular drawing is for 22
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Bradley Crcle. It's dated July

15th -- 16th, 2015. It is not a site
speci fic devel opnent plan. It doesn't
exist. So this is one docunent --

CHAI RMAN FI NGERHUT: May | ask you
a question?

M5. BECKER  Sure. Pl ease.

CHAI RMAN FI NGERHUT:  Ckay. First,
you nmust be m ndful of the tine because
we're well over --

M5. BECKER | am

CHAI RMAN FI NGERHUT:  -- 20
m nutes, but | have a question.

M5. BECKER  Yes, sir.

CHAI RVAN FI NGERHUT: | have a
guesti on.

M5. BECKER  Yes, sir.

CHAI RMAN FI NGERHUT: Is it your
argunent then that because there was no
site specific plan, that there is no
vested right? |Is that what you're
sayi ng?

M5. BECKER |'mgoing to say that
we have a nunber of things. W have --
there was material --
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CHAI RMAN FI NGERHUT: Wl l, let ne
just --

M5. BECKER  Yes, sir.

CHAI RVAN FI NGERHUT: -- stop you
just for ny question.

M5. BECKER  Yes, sir.

CHAI RMAN FI NGERHUT: Is that --
are you arguing that, because if --

M5. BECKER  Yes, sir.

CHAl RMAN FI NGERHUT: -- you're
not, that's fine, too, but I'm--

M5. BECKER  Yes, sir, | am

CHAl RMAN FI NGERHUT:  -- torn.

M5. BECKER  Yes, sir.

CHAI RVAN FI NGERHUT: So that's --

M5. BECKER  That is one of our

argunents.

CHAI RMAN FI NGERHUT: Ckay. So
that's why.

M5. BECKER  That's why |'m goi ng
t here.

CHAI RVAN FI NGERHUT: | woul d ask

that you quickly sumup --
M5. BECKER Wl .
CHAI RVAN FI NGERHUT: -- for the
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others, you're --

M5. BECKER  Ckay.

CHAI RMAN FI NGERHUT: -- going to
have to because --

M5. BECKER Here's the -- here's
the real inportant part. So we don't
have -- in fact, inthe -- in the
narrative in the staff report and in
the -- in the narrative and in the
staff report, in the transcripts, never
ever is this be piece of prop -- this
picture -- this is said to be sonething
that is shown as sonething that cannot
be built.

This is not what he's looking to
build. It doesn't fit the criteria of
a site plan. That first picture that
Ms. Lewis showed us, that particular
pi cture, however, does say that it is a
proposed honme for Bradley Crcle. It
m ght -- but it doesn't show a hei ght
ei ther. Nowhere on any docunent,
nowhere in the discussion, nowhere in
the narrative, nowhere in the

transcript will you find any reference
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to height at all. Okay.

Al you hear is -- and
furthernore, there are photos that
t hey' ve provided. There are a nunber
of photos that were provided. | hope
you have all seen these. There is one
photo that was provided that is
anyt hi ng above 45 feet, neanwhil e,
t hroughout the dialog, there is
constant reference to we want to be in
harnony wi th the nei ghborhood, we want
to be like the other hones in the
nei ghbor hood, and of our 15 hones, we
don't have one hone that is above 45
feet.

So there is no thing -- if he
wants to be in harnony, he is bel ow 45
feet. He doesn't present anything in
his variance package that proves
ot herwi se. Meanwhil e, al so anot her
that's awfully inportant is that we
wer e under a pendi ng ordi nance at that
particul ar timne.

The town, fromas early as Cctober
28th, | believe it was, 2015 through
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the LMO Commttee, which is a
subcomm ttee of the Planning Conm ssion
and Ms. Lewis sits onit along with a
nunber of other people in the room
brought forward the 2016 LMO anendnents
first set. In that first set, with an
amendnment to | ower the height of the
single famly hones in resort
devel opnent areas such as Bradl ey
Crcle, due to the outcry, whatever the
reason was, so nmuch | could say, but
the fact of the matter is, we were
under a pendi ng ordi nance because it
was brought forward as early as 2018.
What was happeni ng for nonths
ahead of tine, repeatedly in the
docunents, it says that M. D xon was
speaking in that preconference with M.
Radu Chindris who was there with a site
pl an and she shoul d have been telling
him hey, we've got height things going
on. It was well known and establi shed
when you get to March 16th, we've gone
al ready through a nunber of neetings

and public hearings and have taken
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several votes, always unani nously
voting those ord -- those anendnents

t hat anmendnent package of which
changi ng the height to 45 feet was part
of .

There was a constant unani nous
vote and no change. On March 16t h,
2016, well before this neeting and
during the whole tine that the staff
was havi ng conversations wth
M. Chindris, everyone knew that the
hei ght was on its way down. On March
16t h, the Planning Conm ssion, in a
vote of 7-0-0, recommended it to Town
Council, and there is the Shernman
versus -- really, | nean, there is case
| aw after case lawand if | can't talk
about the case law, then that's a -- a
little bit of a problemfor ny case.

But we have case after case where
it would be utterly ridiculous if there
was a pendi ng ordi nance --

CHAl RVAN FI NGERHUT: Ms. Becker?

M5. BECKER Do you know the | aw?

CHAI RMAN FI NGERHUT: It is in your
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subm ssi on.
M5. BECKER It is.
CHAI RMAN FI NGERHUT: We saw t hat .
M5. BECKER  There's nore.

CHAI RVAN FI NGERHUT: | think --
M5. BECKER | have probably 20
cases that --

CHAI RVAN FI NGERHUT:  Per haps so.
M5. BECKER -- say the exact sane

t hi ng.

CHAI RMAN FI NGERHUT:  Per haps so,
but | think at this point, I'd like to
open it to questions fromthe panel, if

t hey have questions for you. You've
run out of tinme about 10 m nutes ago.
M5. BECKER | know. | know |
do apol ogi ze for that, but --
CHAI RMAN FI NGERHUT:  That's okay.
M5. BECKER -- this is a big case
and one of the things that | need to
enphasi ze to you is that there is | aw
after law after law, there is ordi nance
after ordinance after ordi nance. W
have m srepresentations. W have
om ssions. W don't have a variance
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because we don't have a site plan. W
al so have a situation where it doesn't
make a difference because we're under a
pendi ng ordi nance at that point because
the Town has resolved to change the
hei ght and that's a well known Suprene
Court case and it has been upheld and
uphel d and restated many tines over.
So it doesn't have 75 feet.

CHAI RVAN FI NGERHUT:  Thank you.
Pl ease stay there for a nonent. Pl ease
stay there for a nonent. You'll still
be able to --

M5. BECKER |'mso sorry --
CHAI RVAN FI NGERHUT:  That's okay.
M5. BECKER | just have so nuch

to tell you

CHAI RMAN FI NGERHUT:  You'll still
be able to tell us nore when you answer
t he questions we're about to ask.

M5. BECKER | would love to do
t hat .

CHAI RMAN FI NGERHUT:  Any questi ons

fromthe panel ?

MR, JOHNSON:. Actually to Teri, is
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there an accepted and approved site
pl an?

M5. LEWS: Teri Lews, LMO
Oficial, for the record. Yes, as part
of the variance that was submtted for
28 Bradley Crcle, there was a site
plan that was submtted. This isn't
it, but there was a site plan that
showed the | ayout of the |lots that was
submtted for the variance. It showed
where they wanted the -- what the
variance was for was for a variance to
set backs, buffers, and setback angl es.

Thi s docunent was included to show
the effect of setback angles, but there
was a site plan that was submtted to
show the effect of the setbacks and the
buffers, the encroachnents on the
set backs and the buffers.

MR, JOHNSON: Teri, I'm-- |I'm
sorry. Was there any di scussion
regar di ng hei ght?

M5. LEWS: There was no
di scussi on regardi ng hei ght during that

because they weren't requesting a
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vari ance for height, they were
requesting a variance for setback
angl es, setbacks, and buffers.

MR, JOHNSON: And when did you
recei ve that?

MS. LEWS: That was in,
believe, 20 -- 2016, was when that
vari ance went forward.

MR, JOHNSON: And that's when you
received the site plan?

M5. LEWS: Yes. It was part of
the variance -- the variance submttal.

MR, JOHNSON:  Ckay.

M5. LAUDERM LCH: My question's
somewhat related, but in that
di scussi on hearing for the variance,
there was specific reference nade to
the fact that a flat reconfiguration
woul d be required because of the
positioning of the house -- houses and
the lots and that nothing could nove
forward in a devel opnent perspective
until that plat was approved by the
Town. Was that received and approved?

M5. LEWS: Yes. | believe that
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we' ve received that and stanped that.
Yes.

M5. LAUDERM LCH:  And what for mat
is that in? |s that an engi neering
drawi ng, no?

M5. LEWS: It's a plat with -- we
have a specific list in the LMO of
requi rements that plats have to neet,
and so it had all of those el enents.

It was to scale. It had the surveyor's
information on there. It was stanped
and seal ed by a registered surveyor.

MS5. LAUDERM LCH: Ckay. So that
contained all of the required el enents?

M5. LEWS: Yes.

M5. LAUDERM LCH:  Ckay. Thank
you.

M5. LEWS: You' re wel cone.

CHAI RMAN FI NGERHUT:  Any questi ons
for Ms. Becker? Any questions for
Ms. Becker?

M5. BECKER May | follow up on
the site plan?

CHAl RMAN FI NGERHUT:  One nonent .

M5. BECKER  Yes, sir.
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CHAl RMAN FI NGERHUT:  Just - -

VI CE CHAI RMAN CUTRER:  Chai r man,
have a question or two questions,
actual ly.

CHAI RVAN FI NGERHUT: Pl ease.

VI CE CHAI RMAN CUTRER: Coul d we go
back to the Exhibit G that you just had
up on the screen?

M5. BECKER |Is that right for
you?

VI CE CHAI RMAN CUTRER:  Yeah. |'m
sorry. | had -- | can't read that and
| didn't turn around quickly enough.

M5. BECKER  That's fi ne.

VI CE CHAI RVAN CUTRER:  But vyou, |
bel i eve, made sone reference to the
fact that this actually references a
different address, could you point that
out to me on that?

M5. BECKER  Absolutely. Over
here al ong the side, you can see there,
it says lot 22, Bradley Crcle.

VI CE CHAI RMAN CUTRER: Ckay. It's
witten vertically?

M5. BECKER  Yes, sir.
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VI CE CHAI RMAN CUTRER: | don't
read vertical very well, thank you,
but --

M5. BECKER  That's okay. And
listen, in terns of site plan and the
docunents that were provided, and |
have a whol e vari ance packet.

VI CE CHAI RVAN CUTRER: Now, you
answered ny question. Now |I've got
anot her one.

M5. BECKER  Ch, okay.

VI CE CHAI RMAN CUTRER: And | want
you to speak to ne in bullet points.

M5. BECKER  Yes, sir.

VI CE CHAI RMAN CUTRER:  Bul | et
poi nts and not el aborati on.

M5. BECKER  Ckay.

VI CE CHAI RMAN CUTRER: Ckay?

M5. BECKER | will do ny very
best .

VI CE CHAI RVAN CUTRER:  Your
contention is that there are no vested
rights in this property relative to
hei ght because there was no site plan

because of the pending ordi nance, were
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there any other bullet points that is
the basis for your argunent that there
aren't vested rights?

M5. BECKER Right to our
concl usi on, how does that work out?

Yes.

MR, JOHNSON: Just a brief note, |
think we need the -- this needs to be
call ed exterior elevation or -- not a
site plan. Sone -- that needs to be
corrected.

VI CE CHAI RMAN CUTRER: Not done
with nmy question yet.
MR JOHNSON: [|'msorry. W call
this a site plan, it's not a site plan.
VI CE CHAI RVAN CUTRER:  No, |
didn't say.

M5. BECKER  Correct. Thank you.
There is anot her picture (inaudible)
Bradley Crcle elevation, but it's a
crayon drawing and it al so has no
height. [It's not a detailed
engi neering plan and the only reference
on there in terns of dinensionis

across the bottomand | think it's some
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type of coordinate.

To answer your question with
regard to -- so we tal ked about the
hardshi p, the fact that the applicants
t hensel ves created their own hardship
and therefore, they should -- and that
Is a well known and repeated fact that
an applicant cannot create their own
hardshi p and get a variance. And it
actual ly happened tw ce.

VI CE CHAI RMAN CUTRER:  Ckay.
That's your point. Wat's the next
one?

M5. BECKER  Ckay. That there is
no site plan. That there was nowhere,
any discussion that -- regard to
hei ght, that there was no evi dence at
all for the officials to rely on and
that the burden of proof rests wth the
applicant, and there's nothing here to
prove that there is anything.

VI CE CHAI RMAN CUTRER: Ckay. No
reference to height. Wat's next? |
don't nean to push with --

M5. BECKER  Yes, sir. And that
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we have a pendi ng ordi nance.

VI CE CHAI RMAN CUTRER: Ckay. All
right.

M5. BECKER  Yes, sir.

VI CE CHAI RVAN CUTRER:  So your
four main points are no sight plan,
pendi ng ordi nance, self-inposed
har dshi p, and no reference to height?

M5. BECKER  Yes, sir.

VI CE CHAI RMAN CUTRER:  Ckay.
Thank you very nuch.

M5. BECKER  You're wel cone. And,
by the way, thank you for your -- both
you and doctor -- M. Fingerhut had
great questions the day of the hearing.
Unfortunately, you didn't get great
answers.

CHAI RVAN FI NGERHUT:  Any ot her
guestions for Ms. Becker?

M5. BECKER  Thank you.

CHAI RVAN FI NGERHUT:  Thank you
very much. After Ms. Lewi s goes,
you'l | have sonme rebuttal tine.

M5. BECKER  Thank you.

CHAI RMAN FI NGERHUT: Ms. Lew s?
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M5. LEWS: Good afternoon. So
what 1'd like to go through with you is
just a brief discussion of how !l got to
the determnnation that | got to, then
|'d be happy to answer any questions
that the Board may have. Again, this
Is an appeal of a determ nation that |
made related to the maxi num al | owabl e
hei ght at 28 Bradley Crcle and Wel k.

So as Ms. Becker went through, a
vari ance was sought and approved by the
BZA for 28 Bradley Crcle, so -- and
it's really two properties, 28 Bradl ey
Crcle and 3 Wiel k Street. As part of
that variance, the applicant submtted
el evation drawi ngs that indicated that
the height of the two structure -- two
structures would be nore than 45 feet
above the base flood el evati on, and
you'll see as | go through, and as you
saw al ready from what M. Becker
presented, there is actually no height
listed on those el evati ons.

So the variance was granted on
March 28, 2016, and as | stated
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earlier, wth just setbacks, buffers,
and set back angles. The el evation
drawi ngs were submtted to illustrate
t hose setback angles that they were
asking for a variance from The only
ot her place that you see -- the two
pl aces where you see, again, not a
specific reference to a height, but
what you see is that they showed four
stories over parking in those

el evations and al so the staff report
stated that they proposed to build four
stories over parking.

And at the tine the variance was
subm tted, the allowable height in the
Resort Devel opnent Zone -- zoning
district, which is what this was zoned
at the time, was 75 feet above base
flood. So there been sone changes
since then, Ms. Becker alluded to.

So one -- the first change to LMO
that the Town sought was to change the
hei ght requirenent, to nodify the
hei ght requirenment for residential

structures in the Resort Devel opnent
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Zoning District and so that was brought
to 45 feet from75 feet. And then

| ater -- that was done in 2016, and
then in 2017, this area, wth the
exception of three parcels, was rezoned
from Resort Devel opnent to RM8. RM 8
Is what had been to prior to the LMO
rewite in 2014.

VI CE CHAI RMAN CUTRER: And RM 8
has a maxi num - -

M5. LEWS: 45 feet.

MR WALCZAK: |If | can interject
just a nmonent. So what -- and what --
do you have a tinefrane or date as to
when the building permt was issued?

M5. LEWS: Yes. Well, the
buil ding permts for 28 Bradley G rcle,
we've just issued the piling permts
for those | ast week.

MR. WALCZAK: So the buil ding
permts were issued after the height
change?

M5. LEWS: R ght, but what |'m
goi ng to show you t hrough ny
presentation is why staff believes that
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this -- the height was vested in that
area. So, again, staff acknow edges
that the el evation draw ngs did not
speci fy height, but, again, as you saw
in those drawi ngs, did indicate that
the structure would be four stories
over parKki ng.

CHAI RMAN FI NGERHUT: May | ask a
gui ck question about that? |'msorry.
| hate to interrupt but | didn't want
to forget. Four stories over parKking,
that's not defined anywhere, right, in
the LMO or anyt hi ng?

M5. LEWS: It's not. The LMO
years ago, listed a height and a story
requi renment, and then after several
architects cane to us and said that
that was kind of hurting their
flexible -- their ability to be
flexible, we took out the story
requi renment and just have a straight
height. So if you can get, you know,
six stories and 75 feet, four stories,
what ever you can get in that maxi num

al | owabl e hei ght requirenent.
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CHAI RMAN FI NGERHUT: Ri ght, but
four stories over parking in and of
itself then neans nothing, right, it
doesn't have any | egal neaning, right?

M5. LEWS: Not necessarily, but
" mgoing to show you what | did to try
to determ ne what the nmaxi num hei ght,
you know, probably shoul d have been,
what they were thinking when they
subm tted these el evation draw ngs and
t he set back angl e.

MR VWH TE: Teri, | have a
guestion. In order to get a permt,
you have to have a site plan?

M5. LEWS: So what type of permt

are you discussing? A variance or a
bui |l ding permt?

MR VWHTE: A building permt.

M5. LEWS: Building permt, yes,
you woul d submt a site plan.

MR VWHTE: And is there a
definition of what a site plan is,
isn't?

M5. LEWS: W do. W have a

definition of the site plan in the Land
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Managenent Ordi nance, the LMO

MR VWH TE: Wen did you get that
site plan?

M5. LEWS: |In August 2017, is
when they originally submtted the
buil ding permts for 28 Bradley Circle
and 3 Whel k Street.

MR, WHI TE: August. So in August
of '17, you had the site plan, the
material for the site plan, and when
did they change the ruling to -- back
down to 45 feet?

M5. LEWS: In May of 2016.

MR. WH TE: Thank you.

M5. LEWS: Ckay. So this is just
show ng you what we put up earlier,
what was | abel ed as Attachnent H  And
then, again, | used two recently
approved structures to determ ne the
proposed hei ght that would have been
I ndi cated by the el evation draw ngs.

"' mgoing to show those to you.

So the first is for 4 Terra Bella
Trace. This was approved in -- on
January 4, 2017. The conpl et ed hei ght
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Is 45 feet above base flood. It's
three stories over parking. This is
for 24 Bradley Grcle. This was
approved on August 24, 2016. The

conpl eted height is 52 feet and one and
a half inches above base fl ood

el evation and it's four stories over
par ki ng.

So based on the approved el evati on
drawi ngs of the recently constructed
houses in the area, staff believes that
52 feet one and a half inches was
vested as part of the variance approval
for 28 Bradley and 3 Whel k. And |
realize that that's different than ny
original determnation that stated 75
feet.

I n doing additional research and
| ooking at it and realizing that there
was no height listed on there,
realizing that they did show four
stories over parking, and, again,
conparing that to two recently
constructed hones in that area, that's

where | canme up wth the 52 feet one
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and a half inches that would be vested
i nstead of the 75 feet.

MR WALCZAK: What was permtted
at that tinme, 75; correct?

M5. LEWS: Well, permtted at

what tine?
MR WALCZAK: At the tine of that
bui | di ng, those houses were just -- you

said in 20167

M5. LEWS: So, in 2000 -- so when
the first one that I showed you 4 Terra
Bella Trace, that one was approved
at -- the height was 45 feet.

MR. WALCZAK: Ri ght.

M5. LEWS: So the one prior to
that -- or the one after 24 Bradley
Crcle, there are three hones there,

20, 22, and 24 Bradley Crcle, those
were applied for when the -- for the --
they went through the process when the
area was still zoned Resort Devel opnent
and the maxi nrum hei ght was 75 feet.

MR, WALCZAK: Was 75, but they
only built to 52 feet or 51 or whatever
It was.

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

M5. LEWS: Right.

MR WALCZAK: So why woul d you say

that's vested, why not say 75 is

vested? | don't get it.
M5. LEWS: Because |I'mbasing it
on know ng that the -- that those --

the el evation drawi ngs do not say 75
feet. So |I'mconparing it to the --
you know, sonething in the area that's
nost recently conpleted and so that's
where | cane up wth the 52 and one and
a half inches.

MR. WALCZAK: The LMO said 75,
right?

M5. LEWS: The LMO said 75 was
what was all owed for Resort
Devel opnent. And, again, we went
t hrough two changes. So what -- what
| " m suggesting, what |'m-- what | have
determ ned -- not what |'m suggesti ng.
What | have determned is that based on
both the South Carolina State Code and
the LMO, and | included both of these
I n the packet of information that went
to the Board of Zoning Appeals, that a
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vested right is established upon the
approval of a site specific devel opnent
pl an.

That cones straight, again, from
the State Code. And when you | ook at
t hat | anguage, the State Code defines
site specific devel opnent plan. It
neans a devel opnent plan submtted to a
| ocal governing body by a | andowner
describing with reasonable certainty,
the types and density or intensity of
uses for a specific property or
properties. The plan may be in the
formof, but is not limted to, the
follow ng plans or approvals: Planned
unit devel opnent, subdivision plat,
prelimnary or general devel opnent
pl at, variance, conditional use or
speci al use permt plan, conditions or
a special use district zoning plan, or
ot her | and use approval designations as
are used by county or nunicipality.

MR. WALCZAK: Ckay. So what was
t he approval date of that site plan?

It says it has to be approved and if |
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approve -- | presune approved by?

M5. LEWS: As approved by the
Board of Zoning Appeals as part of the
variance for this property.

MR, WALCZAK: Onh, it was?

M5. LEWS: That was granted in
March of 2016.

M5. LAUDERM LCH. What was the
site plan referred to in the August
2017 timefranme?

M5. LEWS: That's -- as part of
t he devel opnent for that property, they
have to submt a site plan as part of
their building permt, and so they
submtted a -- as part of their
bui | ding permt application.

MS. LAUDERM LCH: But which site
plan is the site plan -- | nean,
that -- that's going to inpact this
deci si on?

M5. LEWS: Sure. The site plan
that I|"'mreferring to is what was
approved as part of the variance
package that was submtted to the BZA
in March -- and approved by the BZA in
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March 2016.
CHAl RVAN FI NGERHUT: Ckay. But is
It your statenent then that that site

pl an | acked the requisite specificity

to the extent that you had to fill in
t he di nensions? | nean--
M5. LEWS: It's not say -- it

does not state the height requirenent
on there, yes.

CHAI RMAN FI NGERHUT:  When you were
figuring out -- when you were figuring
out your position on this, in other
wor ds, because the information wasn't
inthe site plan, you filled it in, we
you - -

M5. LEWS: Yes.

CHAI RMAN FI NGERHUT: Ckay. So at
the tinme the Board issued it's
variance, and if whether or not it
created a vested right would depend, in
essence, what it was vested because
what were we vesting at the tine?

M5. LEWS: Well, | think as part
of the information that was submtted

to the BZA, you received el evation
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drawi ngs to indicate the setback angl es
and those el evation draw ngs show four
stories over parKking.

CHAI RVAN FI NGERHUT: Right. Which
has no | egal neaning, so what were --
we -- I"'mjust trying -- is it your
position that the Board affirmatively
approved 75 feet or that that's what
t he draw ngs neant ?

M5. LEWS: | believe that the
Board vested four stories over parKking
as part of that variance.

VI CE CHAI RMAN CUTRER: Can we see
the site plan?

M5. LEWS: For the variance?

VI CE CHAI RMAN CUTRER: The one
that we're referring to right now, yes.
The thing is, zoning boards don't
approve site plans or building permts.
Yes. That's what | think, which is a

whol e different ball gane. |Is that --
M5. LEWS: And it should be in
what you received. | included the

vari ance docunents.
VI CE CHAI RMAN CUTRER: Ckay. It
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IS, you're right.

M5. LEWS: As part of the packet.

MR, WALCZAK: Sonmewhere in the two
m nute --

VI CE CHAI RVAN CUTRER: It's
Attachnment F.

MR. JOHNSON: Does this have a
surveyor stanp on it, this particular
one? | think you had nentioned the
buil di ng permt one does.

M5. LEWS: This one does not.

MR. JOHNSON: And are there -- are
there accurate dinension lines on this?

M5. LEWS: | believe that there
are. Sonmebody has to be specific when
they're applying for a variance from
set backs and buffers, they have to be
specific because they can't -- they
don't want to get it wong and then
have to cone back | ater, you know, and
have asked for 8 feet when they really
needed 9 feet.

MR. WALCZAK: Yeah, | can see now.
Studying this and based on what you
said, | can see this as a schematic
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site plan for the purpose of granting
variances. It is not a site plan as
interpreted, as | can tell, by state
law. State laws is saying, hey, you
know, an engi neered site plan is what
|'"'mtaking to nean that -- for that to
apply.

M5. LEWS: But the state | aw
doesn't define -- for the purposes of
vested rights, the site -- the state
| aw does not say an engi neering plan.

MR. WALCZAK: It doesn't say a --

M5. LEWS: It says --

MR. WALCZAK: Schematic pl an
for --

M5. LEWS: It says a devel opnent
plan submtted to a | ocal governing
body by a | andowner describing, with
reasonabl e certainty, the types and
density or intensity of uses for a
specific property or properties.

MR. WALCZAK: That's the
definition of -- on the -- for the
State?

M5. LEWS: Under the vesting and
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under the vested rights section, yes.

MR, JOHNSON: Ms. Lewis, in the
LMO, | believe you said there is an
articulation of things that have to be
included in the application for site
devel opnent pl an?

M5. LEWS: Yes. | think what |
was tal king about, | was referring to
Ms. Lauderm | ch about the plat
stanping, so -- but, yes, there are
certain things that have to be
submtted for site devel opnent plan.
But again, the site devel opnent plan
that was submtted, the site plan that
was submtted with the building permt,
was subm tted, you know, again, as part
of the building permt to build a
structure on the site, it wasn't a
devel opnent pl an revi ew.

MR JOHNSON: Could you refer us
to that section of the LMO which lists
the itens that have to be included in a
site devel opnent plan application?

M5. LEWS: So what the BZA needs
to renenber, though, is they don't --
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they did not have to go through our
devel opnent plan revi ew process for
this. They're not -- they weren't
getting nmultifam |y approved, they
weren't getting a commerci al

devel opnent approved, so the site plan
that they submtted was sinply so that
we could verify that the house was in
the right location on the property per
what was submitted and approved as part
of the variance application.

And so that's what staff reviewed
when the variance -- when the buil ding
plan canme in, the building permt cane
in, and the site plan cane in, N cole
D xon, since she was the one that
handl ed the variance review, the site
plan that was submtted with that
permt, to ensure that what was
requested for the variance was net.

MR VWHTE: Initially, you said
that you received a site plan in 2016.

M5. LEWS: Well, | think there's
several different site plans that we're
t hi nki ng about.
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MR WH TE: That's ny questi on.
M5. LEWS: Yeah.

MR VWH TE: So you received a site

plan in 20167

M5. LEWS: As part of the
vari ance package.

MR VWHTE: Right. And that's
been -- that's the prem se of your
vesting i ssue? You received anot her
one along with a permt in 2017, yes?

M5. LEWS: Yes.

MR VWH TE: So why didn't you
determ ne that the vesting started in
20177

M5. LEWS: Because the way the
vested rights | anguage in the State
Code reads is that the vesting can
start once --

MR VWH TE: Can or shoul d?

M5. LEWS: So it says, in
6- 29- 1540, a vested right established

by this article and in accordance with

t he standards and procedures in the
| and devel opnent ordi nances or

regul ati ons adopted pursuant to this
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chapter, subject to the follow ng
conditions and limtations.

It talks about a site specific
devel opnent plan or phased devel opnment
pl an for which a variance, regulation,
or special exception is necessary does
not confer a vested right until the
vari ance, regulation, or special
exception is obtained. So, again, they
obt ai ned the variance that this
vested -- vested right was associ at ed
wi t h.

VICE CHAIRVMAN CUTRER: |1'd like to
continue nmy line of questioning. On
March 28, 2016, the Board of Zoning
Appeal s granted a vari ance and t hat
variance related to, | believe, setback
and sone angl es.

M5. LEWS: Setbacks, buffers, and
set back angl es; correct.

VI CE CHAI RMAN CUTRER: And
apparently w thout, perhaps, all of us
real i zing what we were doing, we
approved a site devel opnent pl an by
t hat acti on.
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M5. BECKER  Excuse ne.

VI CE CHAI RMAN CUTRER:  Now -- [|'d
i ke the opportunity to finish ny
gquestion. So what |'d like to know is
i f we were approving a site devel opnent
pl an on March 28, 2016 by the granting
of a variance, what were the
requirements to be included in that
plan at that tinme and were they net.

M5. LEWS: What would have had to

have been submtted at that tine was
what's required for a variance
application. And those requirenents
are found in Appendi x D of the LMO

VI CE CHAI RMAN CUTRER: Ri ght.

M5. LEWS: So it says --

VI CE CHAI RMAN CUTRER: What page
are you on? |'m | ooking.

MS. LEWS: D 24.

VI CE CHAI RVAN CUTRER: D 24.

M5. LEWS: The site plan at a
scale -- anong other things, a site
plan at a scale of one inch equals 30
feet accurately show ng the variances

requested, and then it tal ks about if
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they're asking for a variance from
wet | and buffer standards.

VICE CHAIRMAN CUTRER: Item 3 is a
notified certification witten and
approved by the -- of the devel opnent
site owner.

M5. LEWS: Right. A narrative,
proposed notice. Yes, they're required
to submt -- for a variance, they're
required to submt an application, the
site plan, an owner's consent, unless
they're the owner of the property, a
narrative both dealing -- both
detailing the variance that they want
and how they neet the criteria -- those
four criteria that you have to neet for
a variance -- any other docunentation
that they want to submt and then a
copy of the mailed notice that they
have to send to people within 350 feet.

VI CE CHAI RMAN CUTRER: Al l right.
So you've articulated the things that
had to be submtted?

M5. LEWS: That's correct.

VI CE CHAI RVMAN CUTRER:  And is it
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your position that all of those were,
in fact, in place on March 28, 2016
when t he BZA consi dered the variance?

M5. LEWS: Yes. That wouldn't
have - -

VI CE CHAI RMVAN CUTRER: That's all
" m aski ng.

M5. LEWS: Ckay. Yes.

VI CE CHAI RMAN CUTRER: Al l right.
Now, one other question and I|'I|
concede to sonebody else. You read a
statenent that vested right is
establ i shed upon the approval of a site
devel opnent plan and anot her part of
the vested right concept is that the
governi ng body has to be taking action
or proposing to take action to change
sonet hi ng.

So what | need to ask you as LMO
Oficial, what is your contention of
when the period of vested rights
begi ns? Was the announcenent or the
action by the LMO Comm ttee enough to
trigger vested rights or was it the

heari ng and public hearing and
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recomendati on by the Pl anning

Comm ssi on, which took place on March
16, 2016 or was it the first reading of
t he LMO ordi nance changes by the Town
Counci | ?

So we have LMO Comm ttee, we have
Pl anni ng Comm ssi on, and we have Town
Counci |l action, which of those three
events starts the period at which one
could claima vested right?

M5. LEWS: Well, | don't think in
that case, | don't believe that we're
tal ki ng about vested rights. In that
case and those instances that you read,
we' re tal king about pendi ng ordi nance.

VI CE CHAI RVAN CUTRER: | ' m sorry.
|"msorry. Pending ordi nance.

M5. LEWS: Ckay. | just want to
make sure we're tal king about the sane.

VI CE CHAl RMAN CUTRER: | stand
corrected. Let ne rephrase that.

M5. LEWS: kay.

VI CE CHAI RMAN CUTRER: Wi ch of
those three events triggers the pending
ordi nance consi deration, in your
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opi ni on?

M5. LEWS: So none for the change
where the height went from?75 feet to
45 feet in the RD Zoning D strict,
because Town Council did not invoke
pendi ng ordi nance at that tinme. Wen
the properties were being rezoned from
RD to RM8, Town Council invoked
pendi ng ordi nance doctrine and stated
that any new plans that cane in had to
neet the -- what was bei ng proposed,
what woul d have been allowed in the
RM 8 Zoning District.

VI CE CHAI RMVAN CUTRER: That was
subsequent to the May --

M5. LEWS: Yes.

VI CE CHAl RMAN CUTRER: -- 3rd, |
believe it is, 2016 first reading. So
that's when pendi ng ordi nance
triggered?

M5. LEWS: Yes. Pending
ordi nance was not invoked for the first
change.

VI CE CHAI RMAN CUTRER: Ckay. |If

there was no pendi ng ordi nance unti |
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sonetinme after May of 2016, then how in
March of 2016 when the BZA took action
to grant the variance could pending
ordi nance be applied to grant of -- or
to create a vested right?

M5. LEWS: The pendi ng ordi nance
wasn't applied to create the vested
right. Staff's position is that the
vested right was created by the
approval of the variance for this
property and everything that was
i ncluded in that variance package.

Staff does not believe that
pendi ng ordi nance cane into play at all
wt this, that -- that that -- staff
doesn't -- doesn't have the position
t hat the pendi ng ordi nance has anyt hi ng
to do with the vested rights.

VI CE CHAl RMVAN CUTRER: Ckay. Al
right. Thank you. She clarified it
for nmy satisfaction.

MR, HULBERT: Okay. | just want
to nake sure everybody understands that
pendi ng ordinance is a doctrine of |aw

that is invoked by the governnent. Joe
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Ctizen can't invoke pending ordi nance,
it's got to be the Council that invokes
t hat pending ordi nance. That's why |
said the Town's position is between the
first read and second read, if it's
specifically invoked, and that's the
only tinme it can occur.

So just because soneone says
t here's pendi ng ordi nance, doesn't nean
that's true. And what Teri said is
actually correct, when they change the
density there between the first and
second reading right during the notion
approvi ng the ordi nance for the first
readi ng, we specifically invoked
pendi ng ordi nance and said that the
Town was not to grant any permts in
vi ol ation of the ordi nance that was
pending at that tinme, and that's what
I nvoked it.

CHAI RVAN FI NGERHUT: Ckay. So
what was the date of that pending
or di nance?

MR, HULBERT: That --

CHAI RMAN FI NGERHUT: The date?
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MR, HULBERT: Well, that was for a
different issue, that wasn't for the
height, and | can't tell you when it
was. It was |ast year sone tine when
they changed the density. | couldn't
give you the date exactly.

CHAI RMAN FI NGERHUT: | think she
said it was May '16?

M5. LEWS: That's for the height.

MR, HULBERT: But there was no
pendi ng ordi nance --

M5. LEWS: For the height.

MR. HULBERT -- invoked for the
hei ght change is what we want to nake
cl ear.

MR, JOHNSON: Al right. Wen did
t he hei ght change?

MR. HULBERT: The hei ght change
occurred in 2017, | believe, right?

M5. LEWS: No. The height
changed -- the height changed is the
May 2016 change.

MR, HULBERT: Okay. But during
that tinme, just because staff drafted
an ordinance and took it to the LMO
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Comm ttee and then to the Pl anning
Comm ssion and then to the Town
Council, doesn't nean that pending
ordi nance doctrine was invoked. There
was an ordi nance pendi ng, but it went
t hrough the process, but the Town
Counci | never invoked pendi ng ordi nance
doctrine that nmeant that we want that
ordinance to apply to any permts or
any devel opnent during that period.

Ever ybody understand the
di fference?

CHAI RVAN FI NGERHUT:  Absol ut el y.
Ms. Lewis, one question. Is it your
position that the granting of the
variance is what nade the -- nmade this
a site specific devel opnent plan at the
time we granted the variance?

M5. LEWS: Yes. Staff's position
Is that the granting of the variance
established vested rights for the site
speci fic devel opnent plan, which
I ncl uded t hose various docunents that
were included as part of the BZA

package, and part of that is because if
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you look at it, it says, describes wth
reasonabl e certainty, the types and
density or intensity of uses.

CHAI RMAN FI NGERHUT: Right. But
it's because you indicated earlier that
it |acks certain dinensions, |ike
hei ght, and so that required sone
interpretation on your part even |ater.
So when | -- again, | just want to --
SO you're saying it's the variance
itself, the granting of the variance
itself is what in essence made this,
qualify this as a site specific
devel opnent plan? |'mjust trying --
frankly, trying to pin you down.

What makes it a site specific
devel opnment pl an because you indicated
that it didn't really qualify because
it was mssing things, but it was in
our granting of the variance or is it

sonething else that nade it that?

MS. LEWS: Wll, | don't -- |
don't believe that | said that | didn't
think that it qualified. | definitely

said that it didn't state that it was
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for 75 feet, but | believe by show ng
the -- by show ng the building, show ng
the building elevations at four story
over parking, talking about the four
story over parking in the staff report,
that that nmet -- part of what this
requires is described wth reasonable
certainty, the types and density or
intensity of uses for specific property
or properties.

So, again, while it didn't say 75
feet, and staff did have to nmake sone
Interpretation as to what that height
woul d be, it definitely showed four
stories over parking versus three
stories over parking.

CHAI RMAN FI NGERHUT: Ckay. So
you're saying -- sO, again, your
interpretation, you felt this had
reasonabl e -- enough reasonabl e
certainty to be considered a site
speci fic plan?

M5. LEWS: Yes.

CHAI RMAN FI NGERHUT:  So, all

right. So then when, | guess, we'll --
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yes, and then when we -- when this
conmes back to us, when we discuss it, |
guess then sitting in your shoes, that
it's our reasonable certainty.

M5. LEWS: Absolutely.

CHAI RVAN FI NGERHUT: Right. Ckay.
That's what --

VI CE CHAI RMVAN CUTRER: One nore
question, if I mght M. Chairman.

Teri, in your letter to
M. Laughlin dated February 8, 2018,
which is the basis of all of this.

M5. LEWS: Yes.

VI CE CHAI RMAN CUTRER: Toward t he
end you wite, since the site plan
associated with variance is vested with
a maxi mum hei ght of 75 feet above base
flood el evation, and |I believe your
testinony today is that it's now 52
feet one and a half inches?

M5. LEWS: Yes. And that's why |
said at the begi nning of ny
presentation, that that was an error on
my part, that it should not have.

VI CE CHAI RVAN CUTRER: Al'l right.
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So we shoul d scratch out 75 feet and
wite 527

M5. LEWS: And one and a half
I nches.

VI CE CHAI RMAN CUTRER:  And has
t hat been communicated in witing to
the parties or?

M5. LEWS: It has not.

VI CE CHAI RMAN CUTRER: Ckay. No
further questions.

CHAI RVAN FI NGERHUT:  Any ot her
questions for Ms. Lew s?

MR, JOHNSON:. The vari ance
request, do they not have to descri be
verbal ly what they're requesting in a
witten format?

M5. LEWS: They do. They submt
a narrative. The applicant will submt
a narrative. They describe the
vari ances that they would -- that
they're hoping to obtain fromthe Board
of Zoning Appeal s and then there --
they also go through the four criteria
and state why they believe that they
meet those.
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MR, JOHNSON: And in that
descriptive outlay for the variance, do
they refer to the architecture, do they
refer to the height of the building?

M5. LEWS: They never refer to
the height. 1've reviewed that several
times, reviewed both our staff report
and reviewed the information that was
submtted by the applicant to see if
there was any nention of height. The
only thing that we have are we have the
el evati on drawi ngs and then we al so
have a reference in the staff report to
four stories over parking.

MR, JOHNSON: But they never said
the variance we're comng in for is for
a hei ght variance?

M5. LEWS: No. They -- they were
not -- they did not apply for a
variance fromheight. And, again, if
t hey were not asking for a variance
fromthe setback angles, they probably
woul dn't have even submitted the
el evati on draw ngs because those

woul dn't have been pertinent to the
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vari ance.

But because they were asking for a
vari ance to the setback angles, they
needed to show that to show why if they
didn't get a variance for the setback
angles, it would change, you know, the
hei ght and di nensi ons of the structure
that they were proposing to build.

MR, JOHNSON: Thank you.

M5. LEWS: You' re wel cone.

VI CE CHAI RMAN CUTRER: | have one
nore, please. Wiy wouldn't they ask
for a variance for the height if it was
al ready permtted in the LMOD?

M5. LEWS: They didn't ask for a
vari ance for the height.

VI CE CHAl RMAN CUTRER: Right. But
then the permtted height -- let ne
understand. Again, | think | asked
this already, but it was 75 feet at
that tine?

M5. LEWS: Yes. At the tine that
they applied for their variance, the
property was zoned Resort Devel opnent

and the maxi mrum al | owabl e hei ght was

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

75 feet.

VI CE CHAI RVMAN CUTRER: And then it

changed to 45 feet.

M5. LEWS: It did, after they
have obtai ned the vari ance.

VI CE CHAl RMAN CUTRER: After they
obt ai ned the variance for side yard
set backs and thi ngs?

M5. LEWS: For setbacks, buffers,
and set back angl es.

VI CE CHAI RMAN CUTRER: Right. It
changed in May of 20167

M5. LEWS: That's correct.

VI CE CHAl RMVAN CUTRER: So after
2016, if you wanted to devel op anyt hi ng
in there, you' d have to follow the 45
foot rule?

M5. LEWS: Absolutely. If you

weren't -- if you weren't already
vest ed.

VI CE CHAI RMAN CUTRER: And to
me -- it would seemto ne -- \Well,

that's why | asked before, when was the
buil ding permt or when was an

application made for a building permt

@:R COASTAL COURT REPORTING & VIDEO SERVICES
800-791-1100 www.coastalcourt.com

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No.

79



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 80

for this devel opnent?

M5. LEWS: In August of 2017.

VI CE CHAI RMAN CUTRER: A year and
a half later?

M5. LEWS: Yes.

VI CE CHAI RMAN CUTRER:  Ckay.
Thank you.

CHAI RVAN FI NGERHUT:  Any ot her
guestions for Ms. Lewi s? Thank you,
Ms. Lew s.

M5. LEWS: You' re wel cone.

CHAI RMAN FI NGERHUT:  Ms. Becker,
you have sone brief --

VI CE CHAI RVAN CUTRER: Can | pose
a question?

CHAl RMAN FI NGERHUT:  One nonent .

VICE CHAIRVMAN CUTRER: |1'd like to
pose a question to our |egal counsel.
The appellant's here raised four
i ssues. No site plan, pending
or di nance, self-inposed hardship, and
no reference to height. 1'd like to
address the third one. | believe the
argunent was that in the original
vari ance application which this Board

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 81

consi dered on March 28, 2016, that
there was, in effect, a self-inposed
hardshi p and so to sone degree the --
she woul d argue that the decision by
the BZA was inappropriate, but that was
i nformati on we didn't have.

MR HULBERT: | would submt to
you that issue is --

VI CE CHAI RVAN CUTRER: Let ne
finish. Subsequent to the BZA' s
action, sone of the parties filed a
| awsuit to have the BZA deci sion
overturned. Subsequent to that, that
l awsuit was di sm ssed or withdrawn. So
my question to you as our counsel is:
| s that an argunent that should be
considered at all by this Board?

MR, HULBERT: That mght -- |
woul d submt to you that that's not an
I ssue before the BZA. You had your
appeal with the issues laid out in the
appeal and the tine for that appeal was
back i medi ately after the variance
during the tinme period, during that,

and it wasn't appealed at that tine.
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VI CE CHAI RMAN CUTRER: Ckay. So
innmy list of argunents here, | should
write not applicable next to that one?

MR HULBERT: | would say that --

VI CE CHAI RMAN CUTRER:  Thank you.

CHAI RVAN FI NGERHUT:  Thank you.
Ms. Becker?

M5. BECKER  Thank you. So --

CHAI RMAN FI NGERHUT:  Just pl ease
be m ndful of the tine. It's a five
m nut e.

M5. BECKER |'ve got a bunch of
things | need to clear up, and with all
due respect, Sherman versus Reeves, in
terns of a | egal pending zoning
ordi nance, does not require -- the
pendi ng ordi nance doctrine does not
require Town to invoke it, it exists.

And if you read the |aw, the
Suprene Court law, and |I believe | left
you with one particular case and it was
very simlar. Their cases are of case
after case, a very simlar situation,
but an ordinance is legally pending

when t he governing body has resolved to
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consi der a particul ar schene of
rezoning, that's when it's legally
pendi ng and has advertised to the
public its intention to hold the public
heari ng on rezoni ng.

And, in fact, in a nunber of
cases, AJ Aberman versus -- | know I'm
going to waste ny tine with all that
stuff, but I'"'mgoing to tell you that
as part of that decision, which was --
Is also consistent with another South
Carolina State District Court, Covenant
Medi a versus the City of North
Charl eston, South Carolina, they all
refer back to a statenent that it's
clear -- is clear.

Simlar conditions throughout all
of these cases that | have before ne,
and they all refer back to this
particular statenent. |'mgoing to
read it because it's inportant because
we just got information that's
i ncorrect and the reason | need tine is
because | have a lot of stuff |I need to

correct. It would be utterly
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il1logical -- the Suprene Court refers
toin their cases fromlllinois.

The Suprene Court of South
Carolina, it would be utterly illogical
to hold, that after a zoning conm ssion
had prepared a conprehensive zoni ng
ordi nance or an anended -- anmendnent
thereto which was on file and open to
the public inspection and then upon
whi ch public hearings had been held,
which is all true in this case and we
have the tinme line to denonstrate that
and it's in -- | have it.

Wi ch public hearings have been
hel d and whil e the ordi nance was under
consi derati on, any person coul d, by
nmerely filling an application, conpel
the municipality to issue a permt --
and since we are a variance and a
vari ance essentially gives you a
permanent, right? Because you're going
to approve it and it's going to get
vested and you're going to get a
permt.

A permt which would allow himto
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establish a use which he either knew or
coul d have known woul d be forbidden by
t he proposed ordi nance, and by so
doing, nullify the entire work of the
muni ci pality and endeavoring to carry
out the purpose for which the zoning

| aw was enacted. In the case before
us, it nust be assuned that the

ordi nance prohibited the use of the

prem ses in which -- so it goes on to
tal k about -- but the fact of the
matter is, it's illogical that if a

Pl anni ng Conm ssion has voted to
recomend to the Council, it has, in
fact, already started, it's pending.

There's case after case where it
says it can't be nerely conjecture. It
can't be sonething that's referred
around and we're tal king about it, but
it has to be -- having taken votes and
has to be referred to -- in fact, it's
not even necessarily required that it's
referred to the Council at that point,
but votes have been taken and that

public hearings have been taken. As we
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all know, every hearing here in Hlton
Head that's a public comm ssion or
commttee, is a public hearing.

But noreover, it's in witing and
you have the docunentation before you.
| submtted it with the application,
that there was a Pl anni ng Conm ssi on
and on March 16th, there was a public
hearing with the 2016 anmendnents,
i ncl udi ng the hei ght change was
changed. So M. -- it was not 75 feet
at that tinme because we were under a
pendi ng ordi nance and it was 45 feet.

This hearing for the BZA was not
until March 28th, a full 12 days later.
So that clarifies that and if you want
the references, |'ve got plenty of them
for youu So Ms. Lews did areally
good job trying to explain to you how
she cane up with sonething. W have to
deal with the law, so instead of
standi ng here and com ng up with how
she interpreted it and conjecture,
there's plenty of law, there's
st at ut es.
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| read to you how there are a
nunmber of places where you can find
what's required for a variance, and one
of the things that's required for a
vari ance package that you receive so
that you as the governing body can nake
a decision, one of the things that is
required is a site plan. And by the
LMO rules, the site plan requires that
you have an engi neered, detail ed
engi neering plan to scale.

Not hi ng that you have seen is an
engi neering plan to scale. The best
you can come up with, right -- The best
you're going to cone up with, nmaybe, is
this, and it's not an engi neering pl an
as we've al ready pointed out, and that
says 49 to 49 feet is all he's got.

And when you neasure it -- that sane
neasure, if you want to try to conme up
wWith an interpretation, you can cone up
with this interpretation.

The sane three and a half inches
across, thereabouts, 49 feet is the

sane that you see here. So at best, if
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we want to give a vested height to the
applicant, we have to rely on what
shows an actual dinension, even though
it's not an engineered plan. It's 49
feet across and it's the sane thing
out .

So if he wants to be vested for 49
feet, I'mfine with that. Qur entire
nei ghborhood is fine with that. He's
49 feet, not from BFE, but fromthe
ground, and that was what he proposed,
Bradley Circle elevation proposed.
It's | abeled correctly, it's dated
somewhat within the tinmefranme that we
woul d have been dealing wth, and that
Is the only dinension.

And you can have four stories over
garage. He says throughout his
narrative and all of these things that
you guys correctly asked, that he
wanted to be in harnmony with the
nei ghborhood. Hi's photo showed hones
that he wanted to be consistent wth.
Al of those hones are 45 feet, so by

his words, by his actions in terns of
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drawi ng this, by a pending ordi nance,
by the fact that it was a
self-inflicted hardship that got us to
where we are, where we never should be,
he does not have a vested right.

And | appreciate you rem ndi ng ne,
so much in ny mnd, and | appreciate
it. | probably have forgotten 75
percent of what | needed to say to you,
but, in fact, there is a settlenent
agreenent and a settlenent agreenent
was taken by DST to the Crcuit Court
and dism ssed. But fromthat, it
wasn't di sm ssed and forgotten, a
settl enent agreenent and restrictive
covenants were put into place and
recorded as a public docunent. There's
plenty of things that this staff could
have depended on that are public
docunents, legally witten codes of |aw
In that settlenent agreenent, right?

Coupl e of things, Nunber two says
that there is alimted use and that he
can only rent these buildings, the two

bui | dings can -- two hones can be
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built, and he can only rent themin a
Resort Devel opnent Zone, so that's
interesting in and of itself. How are
we going to get out of that one, right?
Can't get out of that one. And on
nunber five, it's arestrictive -- it's
construction restrictions.

The word itself tells you what
nunber five is. That's where she -- it
tal ks about the applicable LMO and
have a definition of applicable and
applicabl e neans the existing | aw, and
that's by South Carolina State case
law. So nunber five says that you're
restricted as to your height, you're
restricted.

Restricted only neans one thing,
the settl enent agreenent was to the
benefit of DST and the adjacent
properties. It was sonething that the
def endants were giving to the
plaintiff, to DST, to the adjacent
properties, to restrict their use of
that property as nuch as possible. And

under nunber five, under the applicable
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law, it says that it's a restrictive
structure that can be built.

So restrictive neans it's limted.
It's to -- it's changed, you have to
stay with underneath -- and also, in
South Carolina, in HIlton Head | sl and,
you have to stay with it. |If there's a
controversy, it's the nost restrictive
use of the | anguage. The nost
restrictive use of the |language is to
be used. So | don't --

CHAI RMAN FI NGERHUT: Ms. Becker?

VMS. BECKER: | know.
CHAI RMVAN FI NGERHUT: | need --
VMS. BECKER: | know.

CHAI RVAN FI NGERHUT: We're five
m nutes past that so | need to you sum
up.

M5. BECKER  And you guys asked
her a lot of questions and | need to
ask you to please ask ne those
questi ons because | could have answered
every one of them So if you could
pl ease -- let ne stop talking. Ask ne

as many questions as you can, please.
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guestions for Ms. Becker?
You' ve answered all of our

guesti ons.

M5. BECKER: | have so much nore |

could tell you and I so wsh | could.
Thank you.

CHAI RVAN FI NGERHUT:  Thank you.

That cl oses the argunent section
of this appeal. Discussion?
M. Wiite?

MR VWH TE: M. Chairmn, |
t hought your raised an interesting
point, that the prem se of our March
2016 approval turned into question.
That being if, in fact, there was a
self-inflicted hardship for the -- the
essence of the variance. Wat |I'm
hearing from Counsel is it doesn't
matter because we can't go back.

CHAI RMAN FI NGERHUT:  Correct.

That's nmy understanding as well. That
iIs -- that's happened, it hasn't been
altered. |It's actually been litigated,

then settled, and that is -- the
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vari ance, it stands.

MR, VWH TE: Ckay.

M5. BECKER | know that it's
cl osed and I'm going to ask for
forgi veness for just one nonent,
pl ease. There actually is case | aw.
You can reverse it.

CHAI RVAN FI NGERHUT:  Thank you.
Thank you for your comment. So
that's -- we've heard advice from our
Counsel on that.

Any ot her comment from anybody?

MS. LAUDERMLCH: |'d like, if we
can still get it, clarification or
i nformati on on what the date of when
the Town Council neeting woul d have
been published, you know, prior to the
neeting, but the agenda and the
publication of the neeting putting the
public on record that this height issue
was going to be considered, which would
have occurred prior to the April 2016
decision. Do you know where |'m goi ng?

CHAI RVAN FI NGERHUT:  The deci si on
was in March 2016.
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M5. LAUDERM LCH: Right. But
there was a council neeting, if I'm
correct, in April. It changed the
hei ght .

CHAI RVAN FI NGERHUT:  That was May.

VI CE CHAI RMAN CUTRER. May -- May
3rd, 2016.

M5. LAUDERM LCH: So |' m aski ng
what the publication date for that
meeting was. That's what |'m asking.

CHAI RMAN FI NGERHUT:  Wbul d you
know?

MR. HULBERT: That required two
readi ngs. There was two dates. The
first date is probably the one that has
it.

M5. LAUDERM LCH. This first one
Is what |'m-- yeah, |ooking for.

MR, HULBERT: | wote down My
2016.

VI CE CHAI RMAN CUTRER: | think
it's May 3rd, 2016. | can't read.

MS. LAUDERM LCH: But was that a
neeting date or a publication date?
VI CE CHAI RVMAN CUTRER: Meeti ng
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dat e.

MS. LAUDERM LCH: See, |I'm
asking --

CHAI RVAN FI NGERHUT:  Publ i cati on
woul d be two weeks before.

M5. LAUDERM LCH: Two weeks.
Ckay.

VI CE CHAI RVAN CUTRER:  Ei t her My

3rd or May 8th. | can't read ny
writing.

MR, HULBERT: W have all these
dates floating around. It seens to ne
it's inportant to nail them down so we
can see exactly what happened when so
that we can determ ne whether or not
the --

M5. BECKER | have the official
docunment fromthe Town if you want to
read it.

CHAI RMAN FI NGERHUT: Ms. Lewi s?

M5. LEWS: | believe the first
reading -- as Brian -- as M. Hul bert

said, there are two readi ngs required
to adopt a change to the LMO.  First

reading, | believe, was on May 3rd.
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Second readi ng was on May 17th.
VI CE CHAI RVAN CUTRER:  May?
M5. LEWS: 17th,

M5. LAUDERM LCH. | was asking for

the publication date for the May 3rd
meeting. Well, again, | nean, it
sounds |ike subject to interpretation
agai n, but that Shernman Reeves does
speak to when the public is put on
notice that there is a change being
consi dered, so that's why now |I' mj ust
aski ng, what was the publication date?

MR, HULBERT: Two weeks prior.

M5. LAUDERM LCH: O whenever the
public was put on notice, that's ny
guesti on.

MR, HULBERT: That woul d have
occurred at the Pl anni ng Conm ssi on.

VI CE CHAI RMAN CUTRER:  March 6,
2016.

MR, HULBERT: So that was prior to

this Board's granting of the variance.
VI CE CHAI RVAN CUTRER: W net
Mar ch 28t h.

MR HULBERT: So therefore, it was
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al ready in place, that 75 was gone by
t he waysi de.

CHAI RVAN FI NGERHUT: It was
pr oposed.

VI CE CHAI RVAN CUTRER: \W\as
consi der ed.

MR HULBERT: Well, yes. So, in
essence, then this Board did not
make -- didn't vest that hei ght because
at that point in tine, at the tine of
the neeting, was 45 feet.

VI CE CHAI RMAN CUTRER: Wl |, it
wasn't, it was -- when this Board net
on March 28, 2016, the hei ght
restriction in RD Zoning was 75 feet.

It was 75 feet, okay? On March 16,
eight -- or 12 days before the BZA net,
the Pl anni ng Comm ssion had held a
public hearing and nade a -- by 7-0
vote, voted to recommend to the Town
Counci |, approval of certain changes to
the LMO that included | owering the

hei ght .

So on March 28, 2016 when the BZA
met and nmade -- and nmade a deci sion on
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the variance, the height restriction
was 75 feet, but the Town was
considering a change. It didn't nake
t hat change until May 17th at the
second readi ng of the ordi nance.

MR. HULBERT: As | understand the
argunent here, it's -- first went into
public domain, let's call it.

VI CE CHAI RMAN CUTRER: Wel |, the
Suprene Court case says an ordi nance is
| egal Iy pendi ng when the governi ng body
has resolved to consider a particular
schenme of rezoning and as advertised to
the public its intent. The LMO
Commttee is not the governing body.
The Pl anning Conmm ssion is not the
governi ng body. The Town Council is
t he governi ng body, and our Counsel has
advi sed us that there wasn't any
pendi ng ordi nance consideration until

the time that Town Council acted, |

bel i eve.
MR. HULBERT: That didn't even
vote yet.

VI CE CHAI RVAN CUTRER: But is it
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necessary.

MR HULBERT: We al ways
affirmati vely invoke any ordi nance --

CHAl RVAN FI NGERHUT: See that's --
| appreciate the answer, but that's not
exactly what Jerry's asking, he's
saying is it legally required, not that
this Town Council would normally do it,
what's legally required in the South
Carolina law and --

MR, HULBERT: The Town believes it
is legally required.

CHAI RMAN FI NGERHUT: Right. But
fromthe case that we're discussing, it
doesn't at | east appear obvious to us
that that is the case.

M5. BECKER It doesn't say it
anywhere in --

CHAI RVAN FI NGERHUT: Pl ease do not
do that.

MR, HULBERT: Keep in mnd that
that's a 1972 or whatever --

CHAI RVAN FI NGERHUT: ' 79.

MR, HULBERT: '79 case, that the
| aw has changed and now public hearings
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can occur either Council or Planning
Comm ssion and the Town has elected to

| et public hearings occur, in nost
cases, at the Planning Conm ssion.

Town Council al so determ nes when a | aw
takes effect. They wll say when they
adopt the ordi nance, when it takes
effect.

It may be upon adoption. It may
be at a future date, |ike our plastic
bag ban we just adopted, that takes
effect eight nonths later, and with
conditions that if the other bodies
adopt the ordinance, all right. So
Town Council determned it took effect
on the date it was adopted, when they
passed that ordi nance. They didn't
I nvoke or intend to invoke.

There is no evidence that they
i ntended to i nvoke the pending
ordi nance doctrine in that case. That
was never conveyed to staff or any
commttee. We weren't directed not to
accept or approve any pernmts or
applications during that tinme, contrary
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to that ordinance.

Now, when it cane to the density
I ssue for that nei ghborhood, they did
intentionally invoke the pending
ordi nance doctrine between the first
readi ng and the second readi ng.

MR, WALCZAK: So you're saying the
pendi ng ordi nance doctrine nust be
I nvoked by the Town?

MR, HULBERT: That's our
I nterpretation, our understandi ng of
the law. By determ nation of Town
Council telling us that they want the
Town not to prove any permts country
to that. Because, again, the
governnent determ nes whether or not to
grant a pernmit or not. W can grant
one while under the existing | aws or
not .

The Town chose to nmake an
Interpretation in that case and you
have to determne -- Terri's place as
far as did that give specific notice as
to the height requirenents in there or
just the setbacks, that's what it
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really boils down to. D d you have
enough notice there that it applied,
and if that's not relevant because
everybody presuned that the 75 foot was
there so they didn't ask for a variance
for an ordi nance that was already in

ef fect.

And renenber, they applied for
that variance, what 30 or 45 days
before that, before any public notice
went out as far as hei ght discussion.

CHAl RMAN FI NGERHUT: Brian, are
you expl ai ni ng or advocati ng?

MR, HULBERT: |'m not advocating
at all. I'mtelling you --

CHAI RVAN FI NGERHUT:  Feel s i ke
you' re advocati ng.

MR. HULBERT: You guys have to
decide. It's a tough issue. It's not
clear at all.

CHAI RVAN FI NGERHUT:  Agr eed.
Agreed. Thank you.

MR. WALCZAK: Wien did the 45 foot
becone official?

MR. HULBERT: Oficial? It would
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have been My --

CHAI RMAN FI NGERHUT:  May 17t h.

VI CE CHAI RVAN CUTRER: May 17,
2016, second readi ng of the ordi nance.

MR WALCZAK: May 17th?

MR. HULBERT: Yes. And as you
were told, he applied over a year
| ater, but the question is: What
vested on that date that that ordinance
passed, that's what's before you.

CHAI RMAN FI NGERHUT:  Agr eed.

VI CE CHAI RMAN CUTRER:  Al'l right.

CHAI RMAN FI NGERHUT: Do you have

anot her ?
VI CE CHAl RMAN CUTRER: | do. |I'm
still torn by this. M. Hul bert,

you' ve told us that subsequent to the
Reeves versus -- was it Sherman? To
the 1979 Suprene Court case, the | aw
has changed and governi ng bodies i.e.,
Town Councils, can del egate anot her
body to hold a public hearing and at
Hilton Head Island, the Town has

del egated that responsibility to the
Pl anni ng Conm ssi on; correct?
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MR. HULBERT: That's correct.

VI CE CHAI RMAN CUTRER: Ckay. So
the hearing of the Planning Conm ssion
on the proposed ordi nance was March 16,
2016, 12 days before the BZA heard the
variance request. So there was -- the
gover ni ng body, through its appointed
agent, the Pl anning Conmm ssion, had
resolved to consider a public -- a
particul ar schene of rezoning. | think
that's a fact based on what you've told
us.

MR, HULBERT: Well, | can't say
that the governing body has resolved to
consider that. | can tell you that it
cane through the process for a change.
Now where that originated at the
di rection of Council or at staff, |
can't tell you, Staff wll have to
answer that.

VI CE CHAl RMAN CUTRER: Wl |, it
doesn't say that -- it says, as
advertised to the public it's intent to
hol d public hearings, so through
del egation by the Town Council to the
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Pl anni ng Conm ssi on, the Planning

Comm ssion held, not only declared its
intent to, but, in fact, held a public
heari ng on March 16, 2016.

The BZA, on March 28th, 12 days
| ater, grants this variance, which we
t hought was about setbacks and buffers
and angl es.

MR HULBERT: That's all they
asked for, keep that in m nd.

VI CE CHAI RMAN CUTRER: And that's
all they asked for. But as ny
col | eague has pointed out, they didn't
have to ask for a variance from 75 feet
because that was what was in place in
the LMO at the tine. Now, on May 17, a
nmonth later, two nonths later, the Town
Council has the second reading of the
ordi nance to adopt these changes, and
so they, in fact, becane | aw.

But because -- | just want to nake
sure I'mclear. |I'm-- you know,
you're our -- giving us |legal advice
here. It's your contention -- let ne

make sure |'mcorrect, that because the

@:R COASTAL COURT REPORTING & VIDEO SERVICES
800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 106

Town Council did not invoke the pending
ordi nance doctrine at its action on My
17, therefore, the fact that the

Pl anni ng Conm ssion had held the public
heari ng, that the pendi ng ordi nance
doctrine did not apply, and therefore,
there was no -- that's an invalid
argunent agai nst this case?

MR, HULBERT: | don't believe that
pendi ng ordi nance doctrine applies in
this case because there is no evidence
that the Town intended for pending
ordi nance doctrine to be invoked and to
apply.

VI CE CHAI RMAN CUTRER:  Thank you.

MR, HULBERT: Ckay.

CHAI RMAN FI NGERHUT:  Thanks,
Brian. In addition to the pending
ordi nance doctrine, anybody have any
t hought s about whether a site specific
devel opnent plan was ever presented for
this variance?

MR. WALCZAK: No. It probably was
(inaudible) it was over a year and a
hal f .
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CHAI RMAN FI NGERHUT: Ckay. So
Wi thout a -- your mc -- site specific
devel opnent plan, under State Law,
there's no vested right.

MR. WALCZAK: Right.

M5. LAUDERM LCH: Right. Yeah, |
don't think we can infer that the
variance with the site plan was
relative to the height because hei ght
was never addressed.

VI CE CHAI RMAN CUTRER: And the
fact that the building permt was
applied for in August of 2017, like |
said, alnbst a year and a half later
than the 45 foot plan cane into being.
Supposed they waited till 2020 to do
it? | nmean, where's the limtation
on -- | nmean, they can still get a
buil ding permt five, six years later?

They waited it -- in other words,
they knew that this was going to be
changing so if height was an issue, why
didn't they nmake the building permt
application prior to the change. They

knew it was pending, but they waited a
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year and a half later to nake their
bui | ding permt application.

CHAI RMAN FI NGERHUT:  Ri ght.

Right. Oher comments? Does anybody
have a notion, keeping in mnd that if
we're going to affirm we have Findi ngs
of Fact, Conclusions of Law of the LMO
Oficial. If we're going to nodify or
reverse, we have to have our own

Fi ndi ngs of Fact and Concl usi ons of

Law.

So does anybody have any thoughts
about that?

MR, JOHNSON: One of ny thoughts
Is that the Towmn O ficial came up and
said that they nmade an error and they
thensel ves said it probably shoul d have
been 52 foot one inch and a half. |
t hi nk that should be taken into
consi derati on.

CHAI RMAN FI NGERHUT: How so, if
you don't mnd flushing that out. How
S0?

MR, JOHNSON. Well, | think there
was sone assunptions made that were not
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based on facts and those assunptions
were not accurate. | mean, | can read
drawings and | can tell you that the
hei ght of this is not, in fact, 75
feet. It is approximately 46 feet and
a hal f.

CHAI RMAN FI NGERHUT: I f you could
keep --

MR JOHNSON. Ckay. Take the one
inch -- okay. 13.28 and you take a
three and a half inch, approxinmately,
and multiply it by 13.288, you cone up
with 46.5 feet.

VI CE CHAI RVAN CUTRER: 13. 288
bei ng the height of the floor?

MR, JOHNSON: It being 1 inch
equal s.

CHAI RMAN FI NGERHUT:  Scal e.

MR, JOHNSON:. The scal e of the
dr awi ng.

MR. WALCZAK: Sonebody cal cul at ed
t hat .

MR, JOHNSON: And | don't know who
put that on there.

MR. WALCZAK: 13 feet, sonebody
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cal cul ated that based on the draw ng
that they -- was submtted.

MR JOHNSON. But if you take the
49 feet on the bottomthere and take a
little piece of paper and put a hash
mar k on each end and turn it upright,
it's 49 -- it's less than 49 feet.
It's evidenced by the three and a half
inch ruler and the previous -- do you
have your -- by the way, that -- that
five stories ends up being 9.3 feet
fromfloor to floor, which is
actually -- you can acconplish that.
You can do that.

Now, | think we've gotten [ost in
t he weeds, so to speak, over these
dates and things, but | think the
Oficial made the wong interpretation
and admttedly, to her credit, cane
back today and say -- said it really
isn't 75 feet tall and | think that the
year and a half tine that passed to
submt the draw ngs, there were new
codes and new regul ati ons.

And you go by the current codes
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and regul ations. Wether it says it's
been vested or not, you go by the
current codes and regul ati ons.

VI CE CHAI RMAN CUTRER: Bob, your
argunent would be that there was not a
site specific devel opnent plan at the
time of the BZA action?

MR JOHNSON: |t was not conplete
enough to be consi dered conpl ete enough
to be considered site specific.

VI CE CHAI RMAN CUTRER: Al l right.

CHAI RMAN FI NGERHUT: M. Cutrer?

VI CE CHAI RVAN CUTRER: | guess |
do have one question before | make a
notion and that is, what appears to be
at dispute right now is whether the
maxi mum height is 52 feet 2 inches or
45 feet.

CHAl RMAN FI NGERHUT:  Just ny -- |
mean, if you're asking nmy own viewis
that it is so indetermnate that it's
not for us to guess.

VI CE CHAI RMAN CUTRER:  And | know.
Qur LMO Oficial has told us that her

determ nati on, based on her letter, is
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that 52 feet one and a half inches is

the now applicable height. Al right.
So 52 feet one and a half inches. The
LMO now requires 45 feet nax.

So | guess the question is, can
this body, if it were to reverse the
determ nation by the LMO Oficial, set
a height limtation sonmewhere in
bet ween?

CHAI RVAN FI NGERHUT: W stand in
the shoes of the LMO Oficial and so we
know - -

VI CE CHAI RMAN CUTRER: Wit a
m nut e.

CHAI RVAN FI NGERHUT: W stand in
the shoes of the LMO Oficial and ny
understanding is that you can nmake t hat
determ nation here. | don't know that
we woul d want to, but we certainly can.
| believe we --

VI CE CHAI RMAN CUTRER: But what we
just heard, from our nore professional
col l eagues than ne in this area, is
that this thing could get built at 49
feet.
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MR. WALCZAK: W can change the
LMO, right?

CHAI RMAN FI NGERHUT: No. W don't
change, we enforce the LM

MR. WALCZAK: That's what |'m
saying, so we -- how could we approve a
51 foot or 49 foot or whatever if it
says 457

VI CE CHAI RMAN CUTRER: | think
what's --

CHAI RVAN FI NGERHUT: We woul d have
to find that it vested at the higher
l evel in order to do that.

MR JOHNSON: | think the request
for appeal is what we're here for --

CHAI RVAN FI NGERHUT:  Yes.

MR JOHNSON: -- today and that is
saying that we do or we don't believe
that the 75 feet is vested, is that --

CHAI RMAN FI NGERHUT: Not exactly,
no.

MR, JOHNSON: Ckay.

CHAI RVAN FI NGERHUT:  No, we coul d
affirm

MR JOHNSON:  Correct ne.
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CHAI RMAN FI NGERHUT: Ckay. W
could affirm based on the Findings of
Fact Concl usions of Law, we could
nodi fy the decision, or we can reverse
it and we stand in the shoes of the LMO
O ficial on that.

VI CE CHAI RMAN CUTRER:  And | think
our Counsel was wanting to tell us
sonething. |'msorry?

MR, HULBERT: | think the Chairnman
just nailed it.

CHAI RVAN FI NGERHUT:  Thank you.

VI CE CHAI RMAN CUTRER: Nane it
again so everybody --

CHAI RVAN FI NGERHUT: He says | got
it right.

VI CE CHAI RMAN CUTRER: And say
what you sai d agai n.

CHAI RVAN FI NGERHUT: On, Sorry.

W can -- we can affirm based on the
Fi ndi ngs of Fact, the Concl usions of
Law of Ms. Lewis. W can nodify, in
essence, standing in her shoes and
change parts of the decision. W can

conpletely reverse it and say sonet hi ng
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el se.

VI CE CHAI RMAN CUTRER: Ckay. M.
Chairman, | am prepared to offer a
notion to nodify the height restriction
to 49 feet. The appellants have |isted
several itens in their argunent. The
first is that there was no detail site
plan. Second is that there was a
pendi ng ordi nance applicable. Third
was that there was a sel f-inposed
hardshi p by the original owners. The
fourth was there was no reference to
hei ght, and then the fifth, actually,
it cane up later, was that there was
this settlenent agreenent that had been
reached by the parties.

We' ve been advi sed by our Counsel
that the pending ordi nance doctrine
does not apply here. W' ve been
advi sed by our Counsel that the
sel f-inposed hardship that was -- m ght
have been considered in the original
March 28, 2016 BZA deliberations is not
applicable here. The hei ght was not

referenced in the application but --

@:R COASTAL COURT REPORTING & VIDEO SERVICES

800-791-1100 www.coastalcourt.com



© 00 N O O A W N P

N DD NDDNMNDNMNDNPEFEF P P PP PP PP PP
o A WO NP O ©O 0 N O 0o b W N — O

HILTON HEAD ISLAND TOWN OF HILTON HEAD ISLAND BZA MEETING
Case No. 116

for the variance, but as has been

poi nted out, there was really no need
to because the building height was
going to be substantially |ess than
what was permtted under the then
zoni ng.

And that the settl enent agreenent,
the Town was not a party to, we' ve been
advi sed that that's not sonething for
us to consider.

So | nove to nodify the finding of
the LMO Oficial and set the nmaximum
hei ght of these buildings at 49 feet.

CHAI RMAN FI NGERHUT: May | ask a
guestion? |s that because -- first, is
that 49 feet above the flood el evation
of 49 feet total?

VI CE CHAI RMAN CUTRER: | ask one
of my architectural colleagues here to
clarify that point for ne.

MR WALCZAK: | think -- | think
you were making the -- that goes above
fl ood; correct?

M5. LEWS: Above base fl ood

el evati on.
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MR. WALCZAK: Base flood. Base
flood being at that |ocation 15 or 14?

M5. LEWS: 14 feet, | believe.

MR. WALCZAK: 14.

MR, JOHNSON: Does that work?

MR. WALCZAK: That works. That's
the original --

CHAI RMAN FI NGERHUT: So 49 feet
above base flood el evati on.

VI CE CHAI RMAN CUTRER: Above base
fl ood el evati on.

MR. WALCZAK: That's not what this
drawi ng shows.

CHAl RMAN FI NGERHUT:  No. This
drawi ng shows 49 feet.

MR. WALCZAK: Above ground.

MR. JOHNSON:. Above sl ab.

VI CE CHAI RMAN CUTRER: Wl |, what
do we need to get there?

CHAl RMAN FI NGERHUT:  Just a

notion. It depends on where we want to
go. | just want to clarify what we're
sayi ng.

VR. WALCZAK: Can | offer an
anendnent ?
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VI CE CHAI RMAN CUTRER: | think ny
nmotion and I'm-- do we need a second
before we anend?

MR, HULBERT: Yes.

MR WALCZAK: Yes.

CHAI RVAN FI NGERHUT:  Second.

VI CE CHAI RVAN CUTRER:  Just
because it's been nmade and seconded
doesn't nean we have to pass it.

MR. WALCZAK: No. Now we have
to -- we now can discuss it.

CHAI RMAN FI NGERHUT: Ri ght.

MR, WALCZAK: Wi ch we've al ready
done. Al right. I1'd like to anend
the notion, if | may, by just changing
the nunber from49 to 45, keeping it
consi stent wth the present LMO
or di nance.

VI CE CHAl RMVAN CUTRER: | second
t hat noti on.

CHAI RMAN FI NGERHUT: So 45 above
base el evati on.

MR. WALCZAK: 45 above base fl ood
el evati on.

MR JOHANSON: Can | get a
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clarification of that, is that the way
the LMOreads? It is base flood
el evation? Thank you.

CHAI RMAN FI NGERHUT:  Actual ly, |
think I have to offer -- | have to
of fer an anmendnent then because | think
It's mssing sone things.

MR WALCZAK: Well, whatever --
what did | mss?

CHAI RMAN FI NGERHUT:  Ckay.

VI CE CHAI RMAN CUTRER: Wiy don't
we vote on that anendnent and then you
anmend it again?

MR. WALCZAK: Yeah, why don't you
amend t he anmendnent ?

MR, HULBERT: You can discuss it
before you vote on it.

CHAI RVAN FI NGERHUT: Let's --
yeabh.

VI CE CHAI RMAN CUTRER: Al l right.
You' ve noved and seconded.

MR, WALCZAK: Kkay.

VI CE CHAI RVAN CUTRER: | 've
seconded a notion to anmend ny notion to
45 feet above base flood el evati on.
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Let's vote on that.

CHAI RVAN FI NGERHUT:  Let's furt her
di scuss before we vote on that. GCkay?
If we're going to do that, and | think
that's appropriate, actually, but if

we're going to do that, | think we need
to make a finding about it -- thank

you -- we need to make a finding about
vested rights and if -- what's vested,

i f anyt hi ng.

If there is no site specific
el evation, we need to nmake a Fi nding of
Fact that we're finding that there

wasn't one -- excuse me, no site
specific -- | don't have ny gl asses on,
pardon nme -- devel opnent plan and we

need to then nmake a Finding of Fact to
t hat .

If we're going to apply the
current LMD, we've got to give reasons
why we're doing that, and | think that
it's -- we can't just reverse and | eave
it to sonme future court, | suspect, to
| ook at what we've done and figure out

what we were thinking.
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MR. WALCZAK: You're the | awer so
come up with what parts.

CHAI RVAN FI NGERHUT:  So for that,
| woul d propose that the notion be
further anended to add the Finding of
Fact that we find that there was no
site specific devel opnent plan pursuant
to South Carolina |law subm tted.
Conclusion of law as a result of no
site specific devel opnent plan, there
was no vested right to build as
request ed.

MR. WALCZAK: Very good.

MR. HULBERT: The variance for the
set backs would still be in place,
right?

CHAI RMAN FI NGERHUT:  Par don?

MR. HULBERT: The variance for the
set backs --

CHAI RVAN FI NGERHUT:  Yeah, we
couldn't affect that even if we wanted
to, but we're not trying to, no.

MR. WALCZAK: No, we're not doing
t hat .

So does your anendnent need a
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second?

CHAI RMAN FI NGERHUT: It does.

MR. WALCZAK: Fine. Second his
amendnent to the anmendnent or whatever
it is.

CHAI RMAN FI NGERHUT: Ckay. It's
messy, but | think we're there.

MR. WALCZAK: Yeabh.

CHAI RVAN FI NGERHUT: So we have a
notion, we have a second -- actually,
we have an anended notion, we have a
further anended notion, everything's
been seconded. W're going to -- any
further comment on the subsequent
anmended notion?

VI CE CHAl RMVAN CUTRER:  Second
amendnment, which is no vested right.
Call the question.

MR. JOHNSON: Do we need to be
speci fic about that vested right being
the hei ght versus the setbacks?

CHAI RVAN FI NGERHUT:  Thr ough - -
no, I think it's the vested right we're
tal ki ng about and what's the subject of
t he appeal .
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MR JOHNSON:  Ckay.

CHAl RVAN FI NGERHUT: So now we're
tal ki ng about height. Setbacks are no
| onger an issue so that's fine.

MR, JOHNSON: It's clear.

CHAI RVAN FI NGERHUT: Rel atively
speaki ng.

VI CE CHAI RVAN CUTRER: Can |
restate where | think we are?

CHAI RVAN FI NGERHUT: Pl ease.

VI CE CHAI RMAN CUTRER:  This is
what you get when you have a finance
guy make notions. | believe that we
have a notion pending to nodify the LMO
Oficial's finding to a height of 45 --
fromb52 feet 2 inches to 45 feet above
t he ground.

Then we have the first anmendnent,
which was to nodify that notion --
amend that notion to 45 feet above the
base fl ood el evation, and then we have
a second anendnent to nodify the notion
to have a determnation that there is
no vested right in 75 feet or just no

vested right?
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CHAI RVAN FI NGERHUT: No vest ed
ri ght because there was no site
speci fic devel opnent pl an.

VI CE CHAI RMAN CUTRER: CGot it.

MR HULBERT: So | reconmend you
vote on the second anendnent first,
then the first anmendnent then the
notion as anended.

CHAl RMAN FI NGERHUT: Ckay. All
right.

Teresa, could you please call the
roll on the -- this is on the second
amended noti on.

MR. WALCZAK: The second anended.

M5. HALEY: M. WAl czak?

MR. WALCZAK: | amin favor of the
second anendnent .

M5. HALEY: M. Johnson?

MR, JOHNSON:. Favor of the second
amendnment .

M5. HALEY: M. Fingerhut?

CHAI RMAN FI NGERHUT:  For the
second anendnent .

M5. HALEY: M. Cutrer?

VI CE CHAI RVMAN CUTRER:  For the
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second anendnent.

M5. HALEY: M. Wiite?
MR VH TE: For the second

anendnent .

VMS. HALEY: Ms. Lauderm | ch?
M5. LAUDERM LCH: For the second

anmendnment .

goi ng

CHAI RVAN FI NGERHUT: Now we're
to call the roll on the first

anendnent to the notion.

first

M5. HALEY: M. Wl czak?

MR. WALCZAK: I'min favor of the
amendnent al so, thank you.

M5. HALEY: M. Johnson?

MR, JOHNSON:. For the first

anmendnment .

M5. HALEY: M. Fingerhut?
CHAl RVAN FI NGERHUT:  For the first

anendnent .

first

M5. HALEY: M. Cutrer?

VI CE CHAI RMAN CUTRER: For the
amendnment .

M5. HALEY: M. Wite?

MR. WHI TE: For the first

anendment .

(Cr
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M5. HALEY: Ms. Lauderm | ch?

M5. LAUDERM LCH: For the first
amendnent .

CHAI RVAN FI NGERHUT:  Now on the
notion itself, please.

VI CE CHAl RMVAN CUTRER: The anended

not i on.

M5. HALEY: M. Wl czak?

MR. WALCZAK: I'min favor of the
primary notion with -- as anended. For

the notion as anended.

M5. HALEY: M. Fingerhut?

CHAI RMAN FI NGERHUT:  For the
notion as anended.

M5. HALEY: M. Cutrer?

VI CE CHAI RMAN CUTRER:  For the
notion as anmended.

M5. HALEY: M. Wite?

MR. WH TE: For the notion.

M5. HALEY: Ms. Lauderm | ch?

M5. LAUDERM LCH. For the notion.

CHAI RVAN FI NGERHUT:  Thank you
very much. That concl udes our hearing
of this appeal.

| don't believe we have any Board
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busi ness. Any staff reports?

M5. LADD: Good afternoon, for the
record, |I'm Taylor Ladd, Senior
Pl anner. Last week, you were provided
with a wai ver report which had two
wai ver itens. |'m happy to answer any
guestions or provide --

CHAI RVAN FI NGERHUT:  Apparently no
guestions, but thank you very nuch.

M5. LADD: Sure thing. To date
and the deadline for the variance --
for the BZA neeting in April was on
Friday. W did receive one
application. There's a possibility it
wll be wwthdrawmn and | will keep you
posted, at which point, April's neeting

will be cancelled if it's w thdrawn,
CHAI RVAN FI NGERHUT:  Thank you
very nuch.
M5. LADD: I'Il let you know.

CHAI RVAN FI NGERHUT:  Thank you.

MS. LADD: Sure.

CHAl RMAN FI NGERHUT: May | have a
noti on for adjournnent?

MR. JOHNSON: So noved.
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M5. LAUDERM LCH:  Second.
CHAI RVAN FI NGERHUT: W are
adj ourned. Thank you.
( RECORDI NG ENDED. )
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CERTI FI CATE

SQUTH CARCLI NA :
BEAUFORT COUNTY:

|, Charles T. Nussbaum Jr., do hereby
certify that the foregoing transcription was
transcribed by me, to the best of nmy ability,
froman audio file provided by Teresa Hal ey,
with The Town of Hilton Head | sl and.

| further certify that | amnot of counsel
to either party, nor interested in the event of this

cause.

Charles T. Nussbaum Jr.
Coastal Court Reporting, Inc.
H |l ton Head, South Carolina
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